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THE NEW YORK COURT OF APPEALS. 


PART Ui. 


By Irvinc BROWNE. 


yw the Court of Appeals had been 
in operation some twenty years, it 
had become apparent that it was inadequate 
and defective in several particulars : — 

1. It could not keep up with its business. 
The arrears were very great. It took four 
years to reach an argument in an ordinary 
case. 

2. It was felt that it was theoretically, if 
not practically, wrong to allow Supreme 
Court judges to sit in the Court of Appeals 
in review of their own decisions. 

3. It was thought that the term of eight 
years was too short. 

4. It was believed, however, that there 
ought to be a limitation of age beyond 
which a judge might not sit. 

5- Much fault was found with the fluctu- 
ating composition of the court, by which 
one half of its members were changed every 
year, 

A constitutional convention having been 
called in 1867, a new judiciary article, the 
result of their deliberations, was submitted 
to the people, adopted by a majority of less 
than seven thousand in a vote of about half 
a million, and went into effect, Jan. 1, 1870. 

Under that article the Court of Appeals 
is composed of a chief-judge and six associ- 
ates, chosen by the electors of the State, 
and holding for a term of fourteen years, 
but retiring at seventy years of age, five 
forming a quorum and the concurrence of 
four being necessary to a decision. The 
court has power to appoint and remove its 
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clerk, reporter, and attendants. For the first 
election such provision was made that the 
minority party was to be represented by two 
judges. A commission of appeals was con- 
stituted, consisting of five commissioners, 
four forming a quorum, to dispose of the 
arrears of the old Court of Appeals. This 
commission was composed of the last judges 
of the Court of Appeals, and a fifth ap- 
pointed by the governor. Its tenure was 
limited to three years, but afterward ex- 
tended two years. The Court of Appeals 
constitutes a part of the Court for the Trial 
of Impeachments. By the same article, the 
question of appointing or electing the judges 
was directed to be submitted to the people, 
and in 1873 was determined in favor of the 
elective system by a vote of three hundred 
and nineteen thousand against one hundred 
and fifteen thousand. 

The first election resulted in the choice of 
Sanford E. Church, as chief-judge, and Wil- 
liam F. Allen, Rufus W. Peckham, Martin 
Grover, Charles A. Rapallo, Charles An- 
drews, and Charles J. Folger, as associates ; 
the first five being Democrats, the last two 
Republicans. Subsequent substitutions made 
Charles J. Folger, Charles Andrews, and 
William C. Ruger chief-judges, and Alex- 
ander S. Johnson, Theodore Miller, Robert 
Earl, Samuel Hand, Benjamin F. Tracey, 
George F. Danforth, Francis M. Finch, Rufus 
W. Peckham, Jr., John C. Gray, and Denis 
O’Brien associates. The present court con- 
sists of William C. Ruger, chief-judge, and 
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Messrs. Andrews, Earl, Finch, Peckham, 
Gray, and O’Brien, associates. All the rest 
are dead except Messrs. Danforth and Miller, 
who have been retired by limitation of age. 


Sanford Elias Church. 


Sanford E. Church was born in 1815. 
His early schooling was small. He became 
a member of the Assembly at twenty-seven, 
and subsequently was twice lieutenant-gover- 
nor and once comptroller. His was for many 
years a prominent name as a possible candi- 
date for the presidency; but I believe he 
never was troubled with the buzzing of the 
so-called presidential bee, and he helped nom- 
inate four candidates. He was not an aspirant 
for the office of chief-judge, and had not the 
advantage of previous judicial experience, but 
he was elected by a majority of ninety thou- 
sand. He never was known as a learned 
lawyer, but he had a broad comprehension 
and splendid common-sense and _ sagacity ; 
the calmness, gravity, and dignity of a su- 
perior nature ; a candor, patience, and mag- 
nanimity remarkable in one of such positive 
convictions. He was a strong and active 
politician, but not a bitter or vindictive 
one, and there was nothing unhandsome in 
his nature or in his conduct. It is a strong 
testimony to his powers and his purity that 
although he had never been a judge and had 
always been a politician, he acquired the rep- 
utation of a great magistrate, and was never 
suspected, not to say accused, of political bias 
on the bench. He had a cautious, receptive, 
and candid spirit, with little pride of opin- 
ion, and a noble desire to do right. So his 
innate wisdom, his experience in affairs, his 
knowledge of men, and his willingness to be 
instructed in the cause made him a safe and 
judicious magistrate. He has always séemed 
to me a man of a type very similar to Chief 
Justice Waite. Like him, he was a perfect 
model of a presiding judge. He was patient, 
attentive, and courteous, keeping his kind 
and intelligent eyes always fixed on the 
speaker, affording especial encouragement 
to the young or timid, and inspiring confi- 
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dence and respect. He rarely interrupted 
counsel, and never tried to shorten their 
arguments within the limit of the rule, be- 
lieving that it saved time to hear them out. 
The value of such a character at the head 
of a great court is incalculable. It gives 
stability to the law, and gains respect for 
its adjudications even from the defeated 
party. 

Judge Church wrote in a plain and simple 
and perfectly clear style, with force of logic 
and expression. His opinions were never 
long, almost always remarkably short. One 
will look in vain in them for any mere dis- 
play of learning or critical review of authori- 
ties. He cited few cases, but showed that 
he had studied many. He literally expressed 
the law from the authorities; but he loved 
mainly to deal with questions on principle, 
and to grapple with the reason and right 
rather than to balance precedents. 

He was of commanding stature, robust 
physique, and distinguished presence. His 
head was massive ; his countenance strong, 
sagacious, and benevolent. His manners 
were not warm nor yet austere, but grave 
and dignified, impressing one with a sense 
of his sincerity. But his great frame and en- 
ergy gave way at last in the hopeless struggle 
to keep abreast of the calendar. He died in 
1880, very suddenly and unexpectedly, at the 
age of sixty-six, the ink hardly dry on his 
opinion in Burr v. Butt Co. 81 N. Y. 175. 
He literally wore himself out in the public 
service ; and in the same fruitless struggle 
perished Allen, Grover, and Peckham. It is 
sad to reflect on this great career cut off so 
prematurely by the heartless indifference and 
stinginess of the State, which can squander 
money in every foolish direction, but grudges 
a reasonable and judicious investment in ju- 
dicial service. A memorial of Chief-Judge 
Church, from the pen of Judge Folger, may 
be found in 77 N. Y. Reports, phrased with 
the most exquisite felicitousness, and justly 
sympathetic. 

Examples of Chief-Judge Church’s style, 
research, and reasoning may be seen in 
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People v. McDonald, 43 N. Y. 62, on lar- 
ceny, — possession in owner ; Burrill v. Board- 
man, 43 N. Y. 254, on illegal suspension ; 
Kinnier v. Kinnier, 45 N. Y. 535, on for- 
eign divorce; Newell v. Nichols, 75 N. Y. 
78,0n presumption of survivorship in com- 
mon disaster ; Manhattan Brass, etc. Co. v. 
Thompson, 58 N. Y. 80, on wife’s liability 
on contract for benefit of husband. 


William Fitch Allen. 
Judge Allen was 


born in Connecticut, 
in 1808. His mother 
was a sister of the 
mother of Chief-Judge 
Church. He was grad- 
uated at Union Col- 
lege in 1826. He was 
a Democrat, and held 
many political and ju- 
dicial offices, including _ 
that of comptroller, 
and once declined the 
nomination for gov- 
ernor, preferring the 
judicial post. He was 
elected a justice of the 
Supreme Court in 
1847, and was re- 
elected without oppo- 
sition in 1856,although 
his district was strong- 
ly against him in poli- 
tics. He sat in the 
Court of Appeals in 1855 and 1862, and was 
defeated for that office in 1863. He died in 
1878, a few months before he would have 
been retired by reason of age. 

He came to this court with a long judi- 
cial experience and with a reputation for 
learning which was amply fulfilled. He was 
doubtless one of the most learned of our 
judges, and was familiar with all branches 
of the law. I doubt that any judge who 
ever lived in this State was better equipped 
and more evenly balanced in general legal 
learning. He was an expert and ingenious 
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reasoner, and a remarkably trenchant and 
incisive writer. He is said to have had 
great power in the consultation-room. One 
of his brethren once said to me. “ We may 
sometimes doubt that he is right, but it is 
almost impossible to refute him, and he fre- 
quently carries his point by sheer intellec- 
tual force and skill in argument.” He 
possessed the rare art of putting vague and 
unfamiliar ideas in a 
sinewy, exact, and lu- 
cid style, and occa- 
sionally — illuminated 
an arid subject with 
lambent humor (as 
in the celebrated dog- 
case, Wiley v. Slater, 
22 Barb. 506). In 
spite of the brilliancy 
of his mind and his 
dialectical skill, he was 
a patient investigator, 
and his numerous 
opinions indicate vast 
research. 


He had supreme 
intrepidity and in- 
dependence. These 


qualities were nobly 
illustrated in his cele- 
brated opinion against 
cumulative sentences 
in the case of Tweed 
(People v. Liscomb, 
60 N. Y. 559), — one 
of the most unpopular, at the time of its 
delivery, that were ever uttered, but unani- 
mously concurred in by the court, and in 
my judgment, although condemned in Eng- 
land and in some of our States, clearly right 
It has undoubtedly settled the 
law for this State ; and the court long since 
outlived the contemptible clamor and abuse 
of Charles O’Conor, Noah Davis, and the 
hired libeller of “Harper's Weekly,” and 
the ignorant chattering of all the parrot 
newspapers. 

Judge Allen was actively interested in 
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education, and was a trustee of Union 
College, and a lecturer in the Albany Law 
School. 

In person he was rather tall and moder- 
ately stout; somewhat swarthy; his frame 
was formed for endurance ; his well-rounded 
head indicated resolution and firmness, and 
was well balanced between the reflective 
and the executive faculties. His capacity 
and patience of labor were extraordinary. 
His manners were easy, dignified, and con- 
siderately courteous. His nature was warm 
and impulsive, but held under the restraints 
of reason and religion. 

In a very touching memorial of him by 
Chief-Judge Church, in 70 N. Y., it is well 
said: ‘ Through an extended life he was an 
honor to his race, to his profession of the 
law, and to his judicial office.” 

From a long study of the opinions of this 
court, I am inclined to rank Judge Allen 
with the half-dozen greatest judges who 
have sat on this bench. His opinions in 
the Supreme Court are to be found in the 
first thirty-nine volumes of Barbour, and in 
the Court of Appeals are so numerous and 
so prodigal of learning and acute in reason- 
ing that it is difficult to make a choice ; but 
I will refer to Chamberlain v. Chamberlain, 
43 N. Y. 424, on a bequest to a foreign 
charitable corporation; Ruloff v. People, 
45 N. Y. 213, on liability of one of several 
engaged in the same felony for murder by 
another during the transaction; Bank of 
Albion v. Burns, 46 N. Y. 171, on wife’s 
mortgage for husband's benefit ; Palmer v. 
Dewitt, 46 N.-Y. 532, on copyright in drama 
before publication; Laning v. N. Y. Cent, 
R. Co., 46 N. Y. 521, on master’s liability 
for negligence toward servant; President, 
etc. v. Penn. Coal Co., 46 N. Y. 250, on 
construction of contract for arbitration. 


Martin Grover. 


Martin Grover was born in 1811, and had 
a common-school and academical education. 
He practised at the bar until 1857, and was 
acknowledged to be one of the most power- 





ful, shrewd, and adroit advocates in the west- 
ern part of this State. He was elected to 
Congress in 1844 as a Democrat, and served 
one term, in which he ran counter to the 
course of his party on the vital question of 
slavery in the Territories, delivered one of 
the most original, able, and dignified 
speeches on the subject, and was chairman 
of that famous meeting of Northern Demo- 
crats in which the “ Wilmot proviso” had 
its birth, He served as Supreme Court 
Justice, by appointment to fill a vacancy, 
from 1857 to 1859, and was then elected 
for eight years. In 1867 he was elected to 
the Court of Appeals for eight years, and 
sat there until the re-organization in 1870, 
and then was elected as an associate judge. 
He died in 1875 

I once wrote of him: “ Judge Grover was 
a man of large professional learning, untir- 
ing industry, and an almost unparalleled power 
of application; of unerring common-sense 
and a keen appreciation of humor; of quick 
perception and broad comprehension ; of 
sturdy honesty and boldly independent judg- 
ment; of a deep love of right and justice, 
and a hearty scorn of wrong; holding his 
opinions with extreme firmness, but candid 
and reasonable in spirit ; sometimes restive 
under argument, always patient in investi- 
gation ; of plain manners and blunt demea- 
nor, sacrificing not to the graces and but 
little to the usages of polite society; of 
robust and massive frame, heavy in move- 
ment but not devoid of a simple dignity ; 
careless in his dress, unostentatious, demo- 
cratic. Like Othello, he was rude in speech ; 
like Ulysses, he was subtly wise.” On re- 
flection, I think this does no more than jus- 
tice to his essential qualities, but is rather 
too polite about his manners and demeanor. 
I especially beg pardon of the Moor. So, too, 
I think Judge Folger was rather too polite in 
his memorial of him in 59 N. Y., when he 
speaks of his “agile and diffusive humor,” 
and says: “His humor was so lively and 
overmastering that it at times jostled dig- 
nity and even decorum. He did not at all 
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times touch with tender fingers the failings 
of others.” But he probably does him no 
more than justice when he speaks of him 
as a “ready and unpaid adviser, a discreetly 
generous helper, a most lenient creditor,” 
and of *‘ shades in his character there will be 
where there are great prominences to cast 
them.” His judicial manners were always 
bad. There is no doubt that Grover’s cir- 
cuit was frequently a 

circus so far as he was 

concerned. He was 

often personal, even to 

the extent of abuse. 

He would purposely 

mispronounce a law- 

yer’s name to annoy 

him ; “ Mister Lorry- 

kew,” for Larocque, 

is a well known ex- 

ample. Sometimes he 

got better than he 

sent. One such in- 

stance I once versi- 

fied as follows : — 


A Western: New York 
judge of sterling 
mental stuff, 
Of shaven upper lip, of 
manners coarse and 
rough, 
Disdaining all such fop- 
pery as clean ap- 
parel, 
Once with a young attor- 
ney sought to pick 
a quarrel, 
And with ill-timed severity in court did lash 
Th’ offending youth because he sported a mus- 
tache, — 
Saying, “Young man, that dirty hair about your 
mouth 
You didn’t wear till you from Buffalo went South, 
And left plain folks like us for the metropolis.” 


WILLIAM 


The bashful but deserving youth blushed deep at 
this, 

But held his tongue, and bowing low to the rebuke, 

Waited till summing up, when thus revenge he took : 

“The point is, gentlemen, whether a custom ’s proved, 

With reference to which these parties are supposed 

T’ have contracted, — one, ’t is said, to Buffalo, 
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Peculiar and unknown as farther south you go. 
Such case may easily be, for from his Honor’s talk 
You learn what ’s strange to you is common in New 
York. 
With us they let the beard grow on the upper lip- 
But this subjects one here to a judicial nip. 
No custom ’s universal, but customs vary 
With each degree of latitude in which you tarry: 
A New York judge takes pride in keeping free from 
dirt; 
Not so with judges here, —look at his Honor’s shirt!” 
The bar, with loud ap- 
plause greeting this 
pithy one, 
Acknowledged = Grover 
met his match in 
Fithian. 


I think he affected 
something of rusticity; 
and there are those 
who affirm that when 
at the bar he would 
come into court with 
a wisp of hay in his hair 
which he had placed 
there to win the rural 
juror. To his latest 
day he had a trick of 
brushing his head with 
his hand as he entered 
court, and I have often 
wondered if he did 
not do this to divest 
himself of a possible 
hay-seed. He wore 
square-toed boots to 
the day of his death, 
—nicely blackened, to be sure, but that 
was probably because he could not keep 
them away from the hotel porter ; and broad- 
cloth always sat uneasy and wrinkled upon 
him, and his trousers were always as short 
as his temper sometimes was. On the bench 
of the Court of Appeals, being among gen- 
tlemen, he was forced to restrain his wonted 
antics; but his mind was fertile in devices, 
and he found shrewd ways to worry counsel. 
He would yawn, or look around and smile 
(not to say grin) satirically, interrupt, and as- 
sume to “run the court.” Nobody but a Chief 
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of Church’s patience would have endured his 
assumption of this function ; and it is said 
that they “ had it hot and heavy” in private 
on the subject. I have seen the Chief visi- 
bly amused, sometimes annoyed. I used to 
wish I could be Chief for just one day, in 
order to “sit down” on Grover in public for 
this boorishness. He would say to counsel, 
“ There ain’t anything in that point ; you’d 
better skip to the third ;” “ The Court don’t 
want to hear you any more on this point ;” 
“You have cited forty cases to this point ; 
the Court can’t look at them all; you’d 
better point out, say, half-a-dozen that you 
set the most store by ;” etc. He would sit 
up all night and read the record, come into 
court next morning knowing more about it 
than the counsel, and prod him with perti- 
nent and embarrassing inquiries and sugges- 
tions. The worst of it was that he was 
usually right; but then he was out of his 
place, and I doubt that anything was gained 
for justice by this conduct. Once an emi- 
nent counsellor said, in the argument of a 
case in this court, in reference to a sup- 
plementary point in manuscript, “ All I 
need say about this is to observe, in the 
language which his Honor Judge Grover 
so frequently employs, ‘I don’t think there’s 
anything in that point.’” This did not seem 
to amuse Grover, but the rest had evident 
difficulty to keep their faces straight. But 
the court beat the counsel on that very 
point. And yet in spite of all his faults of 
manner, the bar, including even those who 
suffered from his thrusts, had a sincere re- 
spect for this eccentric character, because 
they knew him to be honest, independent, 
learned, and clear-sighted. 

More good stories and sayings are told of 
Grover than of any other judge within my 
recollection. I have no room for the stories, 
and one of the sayings will suffice : “ When 
a lawyer is beaten, he has two remedies: one 
is to appeal ; the other is to go down to the 
tavern and swear at the court.” 

He wrote many opinions, seldom long, al- 
ways unembellished but forcible in style, and 





generally exhibiting learning and research, 
of which Adams v. Perry, 43 N. Y. 487, 
on perpetuities; Kinne v. Ford, 43 N. Y. 
587, on sale and delivery of gold coin; 
Madison Ave. Baptist Church v. Baptist 
Church, etc., 46 N. Y. 131, on sale of lands 
of religious societies ; White v. Howard, 46 
N. Y. 144, on charitable devises by will made 
in another State; and Clinton v. Myers, 
46 N. Y. 511, on right to maintain a dam 
as against an intervening owner, are good 
examples. 


Rufus Wheeler Peckham. 


Judge Peckham was born in 1809, and was 
educated at Union College. He studied Jaw 
with Greene C. Bronson and Samuel Beards 
ley, and then formed a life-long friendship 
with the latter. On admission he came to 
Albany to practise, and held his own against 
such brilliant advocates as Samuel Stevens, 
Marcus T. Reynolds, and Henry G. Wheaton. 
At the age of twenty-nine he was appointed by 
Governor Marcy district attorney of Albany 
County. He was defeated in 184§ in the 
Legislature for the office of Attorney-General 
by John Van Buren by one vote, In 1852 
he was elected to Congress as a Democrat, 
and served one term. He denounced the 
Nebraska bill, and foretold with astonishing 
precision the effects which that measure pro- 
duced. Subsequently he was associated in 
business with the eloquent Lyman Tremain. 
In 1857 he was defeated for the office of jus- 
tice of the Supreme Court; but in 1859 he 
was elected over Ira Harris, and at the end 
of eight years re-nominated and re-elected 
without opposition. In 1870 he became a 
judge of the new Court of Appeals, and served 
until 1873, when being broken in health he 
sailed for Europe with his wife op the steamer 
Ville du Havre, and they both perished in the 
wreck of that vessel. 

Peckham was not a learned lawyer nor a 
patient student, but he was well grounded 
and had a tenacious memory, a clear com- 
prehension, a keen sense of right, independ- 
ence, courage, and honesty. He had however 
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an imperious will and strong passions and 
prejudices. I do not think that he had a 


judicial mind, and I think that as a circuit 
judge he acted the advocate upon the bench 
too much. He honestly believed and openly 
declared that it was a judge’s duty to influ- 
ence the verdict of the jury as he thought 
His emphatic expressions, power- 
by what has 


right. 
fully urged, and pointed 
been called his “spec- 
tral forefinger,” were 
all-controlling in the 
nist prius courts, and 
the result was many 
new trials! His ca- 
reer as an appellate 
judge was short; and 
his opinions are gen- 
erally brief, terse, 
and unadorned, but 
marked by logical 
power and directness. 
He loved principle 
rather than precedent, 
and reflected more 
than he studied. Good 
examples of his writ- 
ing, reasoning, and re- 
search are to be found 
in Pixley v. Clark, 35 
N. Y. 520, on percola- 


tion, and his dissent ss at 


in Tyler v. Gardiner, 
35 N.Y. 597, on undue 
influence over a tes- 
tator ; his dissenting opinion in McCord v. 


MARTIN 


1 Judge Peckham presided at the trial at Albany 
of Gordon for the murder of Thompson. The 
weapon used was a rough stick employed in baling 
hay. Convinced of his guilt, the judge made a 
charge with ‘‘ horse, foot, and dragoons,” and on com- 
ing down from the bench accosted John K. Porter 
with, “Well, John, what did you think of that 
charge?” Porter replied, “ Rufus, J think you have 
as effectually killed Gordon as he killed poor Thomp- 
son, and with just about as rough a weapon!” 
Gordon was duly convicted and sentenced to be 
hanged, got a new trial on account of the charge, 
and escaped with the penalty of murder in the sec- 
ond degree. 











People, 46 N. Y. 470, on false pretences to 
induce an infraction of law; and Binnse vw. 
Wood, 49 N. Y. 385, on liability of estate of 
deceased co-surety. For so positive a na- 
ture he had a somewhat singular patience. 
Indeed he was impatient of nothing but 
fraud and wrong. He was conspicuously 
high-minded, dealt the blows of an athlete, 
or drove for the goal of justice without much 
regard for what might 
be crushed under his 
wheels. He was mag- 
nanimous too, and be- 
ing strong, did not re- 
sent heavy blows. 

In manner he was 
bluff and brusque, but 
never discourteous, I 
believe that his some- 
what austere exterior 
hid a warm and loyal 
heart. He made many 
temporary enemies, 
but hosts of life-long 
and devoted friends.! 

In person Judge 
Peckham was the most 
distinguished man of 
his day. He had the 
form of an Apollo, and 
a face like a Spanish 


1 When I was a law stu- 
dent, frequenting the State 
Library at Albany, in 1857, 
Judge Beardsley was en- 
gaged in the argument of the famous case of Curtis 
v. Leavitt. Mr. Peckham drove up with his spank- 
ing span, and strode into the library one afternoon, 
approached Mr. Beardsley, stood for a moment with 
visible affection and amusement watching the ven- 
erable man closely poring over his books and un- 
conscious of his presence, and then exclaimed in 
deep, hearty tones, ‘“ Come, old friend, throw away 
those books and go and take a trot with me!” The old 
man relinquished his studies with a sigh, and went 
off leaning on the arm of his stalwart friend, who 
supported his feeble steps and guided his feeble sight 
down the aisle with touching tenderness. This scene 
was frequently repeated. Whenever I have heard 
Judge Peckham criticised as to head or heart, I have 
recalled it 
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grandee looking out from a frame of Velas- 
quez. He was erect and soldierly, always ele- 
gantly dressed ; his carriage was grand and 
dignified ; his complexion was ruddy, his hair 
gray and waving; his brow and nose were 
noble, his eyes were dark-gray and piercing; 
he wore no beard save a grizzled mustache. 
His tragic fate has kept his memory green. 
His contemporaries love to call up in the 
mind's eye that heroic form on the deck of 
the sinking ship, the central figure of a 
group of dependent and timorous friends, 
and to recall his last words, so typical of 
the grand nature, “If we are to go down, 
let us go down bravely.” His piteous end- 
ing won a unanimous expression of sorrow, 
admiration, and respect from the bench and 
bar of our State. The Court in their me- 
morial speak of his candor, patience, courtesy, 
kindness, tenderness, his “ manly and gen- 
erous nature,” and say, “his death is felt by 
us as a family affliction.” There is a mag- 
nificent portrait of him in the chamber of 
the court; and a fine one, prefixed to 
New York Reports, is reproduced here. 





Charles James Folger. 


Judge Folger was born in Nantucket in 
1818. In 1830 the family removed to Ge- 
neva, N. Y., where he always afterward lived. 
He was graduated at Geneva College, now 
Hobart College, at the age of eighteen, 
at the head of his class. Some of his friends 
used to say that the class consisted of the 
judge alone; but he always insisted that 
there was one other, and that the question 
who was at the head depended on which 
way the class was counted. In 1844 he was 
appointed Common Pleas Judge for Ontario 
County, and in 1851 was elected county 
judge of that county. He was State Sena- 
tor from 1861 till 1869, was President pro 
tem. four years, and chairman of the Judici- 
ary Committee during the whole period. In 
1869 he resigned to accept the post of as- 
sistant treasurer of the United States at 
New York City, and resigned that place in 
1870 upon election to the Court of Appeals. 


The Green Bag. 








In 1867 he was chairman of the Judiciary 
Committee of the constitutional convention 
which devised the remodelled court. On the 
death of Chief-J udge Church in 1880, he was 
appointed to fill the vacancy, and in the fall 
of that year was elected to that place. Pres- 
ident Garfield offered him the position of 
Attorney-General, but he declined it. On 
President Arthur’s accession, he accepted 
the office of Secretary of the Treasury. 
He was defeated for governor in 1882. He 
died in 1884, at the age of sixty-six, worn 
out in the public service, in a department 
not the most congenial to him,—a_ vic- 
tim to his sense of duty, who gave his life 
for his country as fully as if he died on the 
battle-field in defence of her honor or her 
rights. What I shall say of him may be 
tinged by personal affection atid reverence, 
for I had the honor and the pleasure of a 
long and intimate acquaintance and corre- 
spondence with him. 

There have been greater legal minds in 
this country and on this bench; but Judge 
Folger was an extremely accomplished legal 
scholar, and a profound and equitable judge. 
In addition he was a grave and wise states- 
man, an elegant scholar in literature, an af- 
fectionate and faithful friend, a noble and 
unblemished man. There is little need to 
speak of his character, which was a synonym 
for dignity, integrity, candor, fearlessness, 
firmness, and devotion. It is much thata 
man goes through a long public life without 
incurring a single hostile imputation ; it is 
more that when he is dead and gone, every 
survivor, foe as well as friend, will rise up 
and testify that he never deserved any. 
Even when he was made the victim of an 
overwhelming denunciation of political 
methods and party intriguers, no breath 
ever tarnished his fair fame. He unques- 
tionably had a marked fitness for political 
life, and his political career was highly hon- 
orable to himself and useful to the State; 
but he was most fit for a judge, and he was 
speedily conscious of the mistake he made 
in yielding to the pressing importunities of 
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his old friend, President Arthur, and desert- 
ing our bench for the National Treasury. 
The life and the occupation were uncongenial 
to him; but he was determined to stay be- 
cause he thought it his duty, and not because 
he was ambitious or loved office unduly. He 
once wrote me from Washington: “I am 
not ambitious. Give me a competency, — 
nay, a little more, so that I can have pictures 
and books and horses 





myself, had occasion to delve in the pigeon- 
holes of the reporter, can have any concep- 
tion of the amount of labor he performed as 
a judge. Scores of opinions were written by 
him, apparently simply to satisfy his own 
mind, and marked “ Not to be reported,” or 
“To be reported only in part, if at all.” 
Here, as well as in his administration of 
national affairs, he evinced his unfailing 

determination to mas- 





and friends about 
me, — and__ though 
bounded by a _ nut- 


shell, I count myself 
a king of infinite 
space.” Of his un- 
fortunate canvass for 
governor in 1882, this 
is not the place to 
speak in detail. I 
may say, however, 
that I believe he knew 
he was foredoomed 
to defeat, — although 
probably he did not 
dream that his party 
would so __ scurvily 
abandon him, — and 
gave himself as a sac- 
rifice to his sense of 
duty. Ido not believe 








ter everything for him- 
self, and to take noth- 
ing on trust. Un- 
doubtedly this trait 
existed in him to ex- 
cess, and shortened his 
life. He was an anti- 
quarian in general and 
in legal literature; he 
loved the dusty old 
folios, and their quaint 
nesses and archaisms 
frequently affected his 
own style. As an 
example of his literary 
style, I know nothing 
finer in his own writ- 
ing, or more exqui- 
site in literature, than 
his characterization of 
Chief-Judge Church in 
the memorial of the 








that he was in any 
sense the victim of 
disappointment. He 
more than once as- 
sured me that if his party could afford the 
result, he thought he could. I believe, how- 
ever, that if he had stayed on our bench and 
not gone to Washington, he would have 
been President of the United States in 
1884. 

Of Judge Folger’s learning, research, wis- 
dom, and acuteness, and of his original and 
peculiarly forcible and felicitous style of writ- 
ing, the pages of our law reports bear most 
ample witness. I find his opinions quoted 
in other States with great frequency and re- 
spect. No one, however, who has not, like 

44 
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court in 77 New York 
Reports. Even in his 
engrossment in the 
National Treasury he found time to carry on 
with me a literary correspondence, and to 
send me many curious results of his wide 
reading, and many acute reflections sug- 
gested by it. He was a great novel-reader, 
and we used to exchange lists of novels with 
our estimate of them. Frequently in his let- 
ters I find poetical quotations which I can- 
not trace to their source. In a letter to me, 
probably the last he ever wrote, he said, — 


“*T am at home sick, but I can read a book ; 
and doing so this afternoon I strike this, which 
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may amuse you and lead you to look up the 
piece [referring to Lucian’s Lawsuit of the Vow- 
els]. Had I access to books here, I would 
search for it; but alas! I can walk but a few 
steps at a time, and to climb a library step- 
ladder would be stepping into futurity. The 
doctors say I must not work, even to write a 
letter. So I stop.” 


This in his beautifully legible handwriting, 
with his unfailing ac- 





He was singularly exact in the use of lan- 
guage. I once wrote him that I sometimes 
flirted with my first love, literature. He 
answered : — 


‘* Permit me to say that you do not mean that 
you ‘firt’ with your first love. You ‘ dally’ 
with her. ‘Flirt’ has come to mean ‘a trifling 
with.’ ‘ Dalliance’ is a tenderer word, implying 
a longing for and a satisfaction with. ‘ Flirt’ 
has an evil sense now- 
a-days.” 





curacy of punctuation. 
His classical learning 
and accuracy are illus- 
trated by the following 
to me under date of 
July 2, 1882:— 


“JT write to make to 
you a correction in my 
letter to the judges, 
which appears in the 
84th New York. There 
is an error, not of my 
making, but of the com- 
positor and proof-reader, 
in the Latin quotation 
— or rather, two errors. 
First, it should not be 
one line; second, it 
should not be ‘ Zoefor 
nam,’ but ‘ Letus sum.’ 





* Letus sum 
Laudari me abs te, pater, 


His love of horses 
and of philology is 
shown in the follow- 


ing :— 


“Tn your last number 
(23, vol. 13) of the ¢ Al- 
bany Law Journal,’ at 
page 244, you cite Comly 
v. Hillgar, Pennsylvania 
Supreme Court, that a 
trial of speed of horses 
for a premium is a horse- 
race for a wager. Per- 
haps my love of horses, 
and fondness for the 
sport of a trotting con- 
test have warped my 
judgment, but in Harris 
v. White, of which I have 
just read the proof for 
8:ist New York, the 





Bid Fg 





laudato viro.’ 


That is the correct ren- 
dering from a_ play, 
‘Hector,’ by Cneus Nevius. 
freely rendered thus :— 


I have seen it 


‘My spirits, sire, are raised 

Thus to be praised by one the world has praised.’ 
It is the same sentiment as that in Lord Mans- 
field’s letter to Chief-Justice McKean, to be 
found in preface to first volume Dallas (Penn.) 
Reports —‘ That sensibility which praise from 
the praiseworthy never fails to give — ‘ Zaus est 
Jaudari a te. 1 did not wish your classical acu- 
men to consider me careless in the use of a 
quotation, so I write to you to correct the proof, 
that is, to correct it in your mind. It is too late 
to correct it in the volume.” 


CHARLES J. 





Court of Appeals, New 
York, are in conflict with 
Pennsylvania, I writ- 
ing an elaborate (if no other kind of an) opin- 
ion. In that case I a/most define judicially what 
to ‘go to harness’ means. I also speak of 
‘ pools.’ ” 


FOLGER. 


Referring to-this case again, he wrote : — 


“T see that you ‘took’ some of the phrases in 
Harris v. White. When I penned them, I won- 
dered whether any one would. It has chanced to 
me several times to find an appreciative reader 
of an opinion, in some of its minor features, like 
this I am speaking of ; and it gratifies me to have 
it so, more than to receive expressions of satis- 
faction with the closeness and force of the logic, 
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or the profundity of the reasoning, or the breadth 
of the learning.” 


Something of his taste in literature may 
be gleaned from the following : — 


“T am fond of lamb; especially of that which 
(or who) is written with a capital (L), and the 
Christian name of Charles before it. ‘The es- 
says of Elia are my recourse when the spirits 
droop and the heart 





—— 





lowing remarriage to the guilty party after 
divorce. 

I have fallen heir to Judge Folger’s legal 
scrap-book and commonplace book, — an ex- 
tensive and very curious collection, mainly 
consisting in manuscript slips, sometimes 
three or four deep, written without erasure 
or blots, in a strong, peculiar, and legible 
hand, and all accurately indexed. It was 

principally formed 





grows sad, as is too 
often the case in the 
latter years. ‘The Con- 
valescent’ is a favorite 
with me. I have read 
it often, and now read 
it again on receiving 
your letter.” 


In April, 1882, he 


wrote :— 


“There are some of 
my opinions in the 85th 
New York Reports and 
the halo with which I 
went below the horizon 
in the 86th, Cutting z. 
Cutting. In parenthe- 
sis, a halo is no halo 
unless it is somewhat 
misty and vaporous, so 
I am not assumptious in 
using the word.” 








His heart yearned 
to the last for his old 
place on the bench. 

On the 17th of May he wrote: — 

“ T was in Albany for two hours the other day, 
regretful that the judges had left. I wished to 
see them in their silks. I did see their fine new 
room. How can they help but write ornate 
opinions?” 

Is not this a beautiful picture which the 
jurist and statesman has _ unconsciously 
drawn of his own wisdom, learning, stead- 
fastness, tenderness, and sportiveness ? 

It is amusing to know that he thought 
himself lazy! He was naturally conserva- 
tive, — did not believe in codes, nor in al- 


CHARLES A. 





while he was on the 
bench. It was the 
source of many of his 
allusions in corre- 
spondence with me, 
and I find in it two 
unfinished articles for 
the “Albany Law 
Journal,” — one on 
‘“ Names,” and the 
other on _ convicts 
earning a deduction 
from their term of 
sentence for good be- 
havior. It constitutes 
a striking evidence of 
the learning, research, 
patience, and order of 
the lamented chief. 

Some of his finest 
opinions which I can 
recall are in Lange v. 
Benedict, 73 N. Y. 12, 
on the liability of a 
judge to respond in 
damages for an illegal sentence within his 
jurisdiction ; the Brooklyn Bridge Case, 76 
N. Y. 475; People v. Fields, 58 N. Y. 491, 
on the capacity of the State to maintain an 
action under our statutes to recover money 
of which the city of New York had been 
defrauded ; Coster v. Mayor, etc., 43 N. Y. 
399, on remoteness of damage. 

Judge Folger was an eminently distin- 
guished-looking man, above the middle 
height, of a massive mould, dark of com- 
plexion, his jaw firm and square, his fore- 
head powerful and dignified, his beautiful 
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dark eyes uniting sadness, humor, and kind- 
ness. His movements were easy and digni- 
fied. His manners were grave and reserved, 
but eminently courteous, considerate, and 
patient. His voice was one of the most 
melodious and charming that ever fell upon 
the ear of a friend, and even death has not 
stilled its echo to me. 


Charles A. Rapallo. 


Judge Rapallo was 
born in the city of 
New York in 1823, 
and always lived there. 
His father, Anthony, 
an Italian, came to 
this country early in 
this century, and was 
prominent as a lawyer 
and a linguist. The 
judge’s mother was 
a sister of Hannah 
Gould, the poetess. 
The judge was edu- 
cated exclusively by 
his father, never at- 
tending school or col- 
lege. He began the 
study of law at four- 
teen, in his father’s 
office, and practised 
in the city until 1870. 
He was devoted to his 
profession, and never 
was engaged in politics nor held any public 
position. He was elected to this court in 
1870, and in 1880 was defeated by Judge 
Folger for the office of chief-judge. He 
was re-elected an associate judge without 
opposition in 1884. He died in 1888, at the 
age of sixty-five, leaving but one survivor of 
the original judges elected in 1870. 

Judge Rapallo was best known among his 
brethren of the bench and in the consultation- 
room. Even in the reports his reputation 
will never be so great as it deserves, for he 
was not a brilliant or attractive writer ; and 
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yet he probably had the finest legal mind in 
our State at the time of his death, — a born 
and intuitive lawyer, who saw quickly and 
clearly what others groped for, and could 
state his reasons so forcibly and plainly that 
the wonder was that there should ever have 
been any doubt. I do not know that he 
was at all accomplished outside of the law, 
and it is certain that he made no figure in 
the world of society, 
letters, or politics. In 
another place I have 
written, and I cannot 
do better than to re- 
peat here : — 


“Tt is probable that 
no judge on the bench 
was less known to the 
people by personal as- 
sociation than Judge Ra- 
pallo. His reputation 
was exclusively profes- 
sional. He lived a re- 
tired life, moving and 
breathing in an atmos- 
phere of judicial investi- 
gation. He was not a 
famous judge, nor be- 
fore his elevation to the 
bench was he a remark- 
ably distinguished or 
well known lawyer ; and 
yet if the opinions of 
his surviving brethren 
on that bench could be 
taken, no doubt they 
would unanimously and readily pronounce him 
the ablest of their number. Such, we are in- 
clined to believe, would also be the opinion of 
the bar, without in any sense underestimating or 
failing to appreciate the marked learning and 
accomplishment of his associates. Judge Rapallo 
had a great brain, sustained by a herculean body, 
which enabled him to perform enormous labor ; 
and he had such a calm, unemotional, almost 
stolid way of looking at legal questions as so many 
logical propositions to be worked out by unerring 
revolutions of mental processes, that he was as 
little liable to bias and as little likely to go 
wrong as any judge who has lived in our times. 





The New York Court of Appeals. 





He had a robust intellect, which delighted to 
work things out on principle, rather than delve 
among precedents to ascertain what other in- 
tellects had thought. He was unquestionably 
a perfectly independent and fearless man, who 
cared as little for popular opinion and caprice 
as he did for the shiftings of a weathercock. He 
was as often as any one, perhaps oftener, a dis- 
senter; possibly somewhat of a judicial icono- 
clast or agnostic. . . . ‘The people of this State 
can never understand 
how much they have 
owed to the silent, re- 
tired, modest man who 
has gone forever from 
the bench from which 
he diffused learning and 
dispensed equity for 
seventeen years.” 


I have no doubt that 
Judge Rapallo de- 
serves to be ranked 
with Denio, Comstock, 
and Allen, the greatest 
of our judges. His 
opinions may _ be 
judged from Manice v. 
Manice, 43 N. Y. 303, 
on trusts; the Tweed 
Case, concerning cu- 
mulative sentences, 60 
N. Y. §59; Spinetti 
v. Atlas St. Co. 80 








Theodore Miller. 


Judge Miller was born in Hudson, N. Y., 
in 1816, and has always resided there. He 
was fitted for the junior year in college, and 
began the study of the law at the age of 
sixteen. He was district attorney for two 
terms. In 1861 he was elected justice of 
the Supreme Court, and in 1869 was re- 
elected without oppo- 
sition. In 1870 he 
was designated pre- 
siding justice of the 
general term, the ap- 
pellate branch of the 
Supreme Court for the 
third department, com- 
prising twenty-eight 
counties. In 1874 he 
was elected to the 
Court of Appeals in 
place of Judge Peck- 
ham, deceased, by a 
majority of fifty thou- 
sand. In 1886 he was 
retired by limitation of 
age. On his retiring, 
his associates thus ad- 
dressed him: — 








“We have seen you 
persisting in your work 
when health was threat- 





N. Y. 71, on “ barratry 
of mariners;” McNiel 
v. Tenth Nat. Bank, 
46 N. Y. 325, on pledge of shares by broker: 
Harris v. Frink, 46 N. Y. 24, on emble- 
ments ; Holland v. Alcock, 108 N. Y. 312, 
on charitable trusts. 

In person Judge Rapallo was about the mid- 
dle height, with the trunk of a Hercules, and a 
large and grand head; near-sighted, his coun- 
tenance not especially intellectual, his com- 
plexion dark, and his temperament phlegmatic. 

It is fortunate for any man if he has said 
one thing by which he may be remembered. 
Judge Rapallo said that one thing. He said, 
“ Law is educated Justice.” 


GEORGE F. DANFORTH. 





ened by the unending 
pressure and strain, and 
when we thought that 
you, equally with ourselves, would be better for 
a needed rest, and we have learned to admire 
the patient determination which enabled you to 
do your work thoroughly and accurately in spite 
of the obstacles interposed. You retire at the 
close of this year, having completed a longer term 
of judicial service than that of any judge now 
upon the bench in this State, with perhaps a 
single exception. The records of the court show 
the multitude and difficulty of the questions upon 
which you have been required to express its ulti- 
mate opinion or contend manfully for your own, 
and testify to the completeness and range of your 
learning, the patience of your investigations, the 
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unswerving honesty of your judgment, and the 
ability and accuracy with which your conclusions 
have been reached and then expressed. You 
will carry with you into your retirement our re- 
spect and strong regard, and our earnest wishes 
that the closing years of your life may be con- 
tented and prosperous and happy.” 


For several years before his retiring, fail- 
ing eyesight debarred him from reading or 
writing, and compelled him to rely on others’ 
eyes and hands ; but he persisted with a he- 
roic and touching patience, and with no fall- 
ing off in the quality of his judgments. He 
had an especial reputation in will cases, in 
criminal cases, and in those numerous and 
troublesome problems concerning assess- 
ments in the city of New York, —cases 


affording little scope for display, but de- | 


manding an anxious and patient consider- 
ation of evidence and a comparison and 
construction of a host of statutes. Very 
few judges in the history of the State have 
rendered so much and such intelligent ser- 
vice; none have been more modest, more 
candid, more patient, and more generally 
safe and right. He is now living in digni- 
fied and easy retirement at Hudson. 

The following are among his most im- 
portant and ablest opinions: Craig v. City 


of Rochester, 39 N. Y. 404, horse-railway in | 


city street —whether an additional burden to 
land of adjoining owner ; Green v. Shumway, 
39 N. Y. 418, test-oath for voters; In Re N. Y. 
C. & H. R. R. Co. v. Met. Gas Light Co., 63 
N. Y. 326, condemnation of lands under water 
in harbor of New York for piers for railroad 
purposes ; Children’s Aid Society v. Love- 
ridge, 70 N. Y. 387, undue influence ; Ben- 
nett v. Austin, 81 N. Y. 308, trustee er mali- 
ficio; Boardman v. Lake Shore & Mich. S. 
R. Co., 84 N. Y. 157, priority of preferred 
stock dividends over common stock dividends; 
In re Petition of Merriam, 84 N. Y. 596, as- 
sessment for street improvement in New 
York City; Greenfield v. People, 85 N. Y. 
75, case of murder ;— evidence; Prichard v. 
Thompson, 95 N. Y. 76, charitable trust ; 








Hobson v. Hale, 95 N. Y. 588, suspension 
of power of alienation; Wilmerding v. Mc- 
Kesson, 103 N. Y. 329, liability of executors 
and trustees ; Nat. City Bank v. N. Y. Gold 
Exchange Bank, 101 N. Y. 595, “ Black- 
Friday ” case. 


George Franklin Danforth. 


Judge Danforth was born in Boston, Mass., 
in 1819; was graduated at Union College in 
1840 ; was defeated for the office of associ- 
ate judge by Judge Earl in 1876, but was 
elected in 1878. He retired in January, 
1879, by reason of age, and as some think, 
by the unreason of our law in that regard. 
If all men were like him at seventy there could 
be no question of the unwisdom of the regu- 
lation. He was in great practice at Rochester 
when he left the bar, and has gone back 
there to a great practice. He had a wide 
and deserved reputation for learning when 
he went on the bench, and his added expe- 
rience there has ripened him into a most 
admirable lawyer, fitly equipped for any 
occasion. His opinions have always been 
celebrated for learning, and bear marks of 
independent and original thinking quite re- 
markable in one so fond of research and so 
familiar with the books. Judge Danforth is 
a man of culture outside of the law, and is 
as much regarded off the bench for his 
manly qualities and his social bearing as he 
is esteemed on the bench for his magisterial 
talents. He was always a hard worker ; and 
the reports of his time are full of his opin- 
ions, of which, almost at hazard, I refer to 
the Story (Elevated Railway) case, 90 N. Y. 
122 ; People v. Common Council of Brooklyn, 
77 N. Y. 503, as to vacancy in office; People 
v. Sharp, 79 N. Y. 282, the case of the bribery 
of the New York aldermen; Troy & Boston 
R. Co. v. Boston, etc. Ry. Co., 86 N. Y. 107, 
on a railroad lease ; Van Voorhis v. Brintnall, 
86 N. Y. 18, on remarriage by a prohibited 
divorced party out of this State. Judge 
Danforth is chairman of the Commission 
now sitting to revise the Judiciary Article of 
the Constitution. 





The New York Court of Appeals. 


335 





Samuel Hand. 


Samuel Hand, a distinguished Albany 


lawyer, the reporter of the court, sat a few | 
| I believe are generally regarded with the re- 
18—, but was not nominated for election. | 
He died much la- | 
mented, in 1886, at the age of fifty-two. See | 
his opinion in Cowee v, Cornell, 75 N. Y. | 


months by appointment to fill a vacancy in 


He gave good promise. 


QI, on constructive 
fraud, as an example 
of his powers. 


Benjamin F. Tracy. 


Benjamin F. Tracy, 
at present Secretary 
of the Navy, was ap- 
pointed in place of 
Judge Andrews, on 
the latter’s appoint- 
ment as Chief-Judge, 
in 1881, and sat until 
1882. He was a suc- 
cessful judge, and is 
seen to fine advantage 
in Story v. New York 
Elevated R. Co., go 
N. Y. 122. 


William Crawford 
Ruger. 


The Chief-Judge 
was born in Oneida 
County, N. Y., — 
which I believe has 
produced more distinguished men than any 
other county in the State,—in 1824, and 
received an academical education. He was 
in large practice at Syracuse, and was a 
moderate Democratic politician. He was 
elected chief-judge over his neighbor, Judge 
Andrews, in 1882. More than any other 
judge in this court, he adheres to the old 
method of writing opinions, of which Chief- 
Judge Davies was the best exponent, of de- 
tail and elaboration, citation, discussion, and 
discrimination of many authorities, with a 
leaning on precedents rather than an evo- 


WILLIAM C. RUGER. 





| lution of principles. His opinions are, on 


the average, much the longest of any in the 
court. They are evidence of a great deal 
of patient research and careful thought, and 


spect due to the work of a sound and con- 
scientious intellect. The chief is eminently 
courteous, and presides with dignity, pa- 
tience, and fairness. His powers may be 
judged from People v. 
Davenport, 91 N. Y. 
574, assessment and 
statutory construc- 
tion; People v. Home 
Insurance Co, 92 
N.Y. 328, taxation and 
statutory construc- 
tion ; Baird v. Mayor, 
etc., 96 N. Y. 567, on 
fraudulent contract of 
an officer of a mu- 
nicipal corporation ; 
Dwight v. Germania 
Life Ins. Co., 103 N.Y 
341, a case of fraud 
on a_ life-insurance 
company; Laur v. 
Metropolitan Elevated 
R. Co., 104 N. Y. 268, 
on rights of lot-owner 
in street; People v. 
O’Brien, 111 N. Y. 1, 
on the constitutional- 
ity of the statute dis- 
solving the Broadway 
Street Railway Company ; Bedlow v. N. ¥. 
Floating Dry Dock Co., 112 N. Y. 263, on 
rights to lands under water in New York 
harbor ; and his dissenting opinion in Ed- 
wards v. N. Y. & Harlem R. Co., 98 N. Y. 
245, on negligence of the landlord in regard 
to the Madison Square Garden disaster. 


Charles Andrews. 


Judge Andrews was born in 1827, and re- 
ceived an academical education. He studied 
and practised law in Syracuse, being mem- 
ber of one firm for nineteen years. He was 
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district attorney of Onondaga County, and 
was thrice mayor of Syracuse. He was 
elected to this court in 1870, and on Chief- 
Judge Folger’s resignation was appointed to 
his post, but was defeated in his contest for 
that post by his next-door neighbor, Mr. 
Ruger. In 1884 he was re-elected asso- 
ciate judge, with Judge Rapallo, without 
opposition, he being a Republican and the 
latter a Democrat. He remains in the 
court, the sole survivor of those elected in 
1870. 

Judge Andrews went on this bench at the 
early age of forty-three, without previous judi- 
cial experience, and has constantly grown in 
the estimation of the bar and the public. He 


has a happy temperament, which has enabled 
him, without any sacrifice of natural dignity, to 
go through a trying career without making 


an enemy. The amenity of his manners is 
but the reflection of the soundness and sym- 
pathy of his nature. His distinguishing 
characteristics seem to me to be a temperate 
and candid judgment and a beautiful con- 
siderateness. It seems that the natural 
bent of his mind is toward equity, and 


ia . . P ; | 
this inclination and his large experience have 


given him a prominent standing as an equity 
judge. His judgments on constitutional and 
statutory topics and in will cases are also 
highly respected. His opinions are well 
written, without striving for style ; and his 
judgments are accepted as those of a 
thoughtful, fair, and receptive mind. Ex- 
amples of his powers may be found in Ber- 
tholf vw O’Reilly, 74 N. Y. 509, on the 
constitutionality of the Civil Damage Act ; 
Roberts v. Corning, 89 N. Y. 225, on per- 
petuities; Van Horne v. Campbell, 100 
N. Y. 287, on executory devises; Avery v. 
Everett, 100 N. Y. 317, on the doctrine of 
civil death ; Hynes v. McDermott, 91 N. Y. 
451, on proof of marriage from cohabitation. 

No man stands higher in the confidence 
and admiration of our bar, and it is fortu- 
nate for the State that some precious years 
must probably elapse before it can be de- 
prived of the fresh fruits of the mellowed 








wisdom of this most excellent man and most 
admirable judge. 


Robert Earl. 


Judge Earl was born in 1824, in Herki- 
mer, N. Y., where he has always lived. He 
entered Union College in the junior class, 
and was graduated in 1845. Then he was 
principal of the Herkimer Academy for two 
years. After admission to the bar he was 
publisher and editor of the “ Herkimer Demo- 
crat”’ for several years. He was supervisor, 
county judge, and surrogate. He was elected 
to the Court of Appeals in 1869, and from 
January to July was chief-judge. Then he 
was commissioner of appeals for five years. 
In 1875 he was appointed judge of the Court 
of Appeals in place of Judge Grover, de- 
ceased, and the next year was elected for 
the full term of fourteen years. 

It will thus be seen that Judge Earl has 
had the longest judicial experience of any of 
the present incumbents. It would be diffi- 
cult to find a better equipped magistrate on 
any bench. He seems equally familiar with 


' all the branches of the law that come before 


this court, and he has illuminated many of 
them by a vast number of laborious opin- 
ions. Like Judge Andrews, he takes hard 
work easily, and he has sustained unflinch- 
ingly an amount of judicial labor which 
would break down most men, and part of 
which has outworn several of his contempo- 
raries. His mind is as alert, buoyant, and 
vigorous as it was twenty years ago; and his 
strong memory gives him wonderful facility 
in dealing with the troublesome question of 
precedents. He and Judge Andrews are 
two pillars in this court, strong, shapely, 
not unadorned, and upon which their associ- 
ates and the community lean with a reposeful 
trust. Judge Earl eminently deserves a 
unanimous re-election ; and if the bar could 
control, no doubt he would have it. 

I refer to the following as among Judge 
Earl’s most celebrated opinions: Losee v. 
Buchanan, 51 N. Y. 476, on damage to ad- 
joining premises by explosion of steam- 
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boiler ; The Elevated Railway Case, 70 N. Y. 
327, on the constitutional question ; Stuart 
v. Palmer, 74 N. Y. 283, on “ due process ” 
in respect to a local improvement; the 
Brooklyn Bridge Case, 76 N. Y. 475; the 
Tenement Act Case, 98 N. Y. 98, concern- 
ing the prohibition of the manufacture of 
cigars in tenements; Mine v. N. Y. Cent., 
etc. R. Co., 101 N. Y. 98, on recovery of pro- 
spective damages ; 

Ahern v. Steele, 115 

N. Y. 203, on liability 

of tenant for nuisance ; 

Riggs v. Palmer, 115 

N. Y. 506, on inca- 

pacity of murderer to 

take under the will 

of his victim ; People 

v. Arensburg, 103 

N. Y. 388 (dissent- 

ing), on the oleomar- 

garine act. 


Francis Miles Finch. 


Judge Finch was 
born at Ithaca, N. Y., 
in 1827; was gradu- 
ated at Yale Univer- 
sity; was elected to 
the bench in 1881. 
He was an original 
trustee of Cornell 
University, and is’ 
now a lecturer at the 
Law School of that 
institution. He developed a literary talent 
at an early age, and has written several 
poems which are widely known, — “ A Smok- 
ing-Song,” “ Nathan Hale,” and “The Blue 
and the Gray,” a tender and beautiful lyric, 
that does as much honor to his heart as to 
his head. This literary faculty has given 
him a special distinction on the bench, for 
his opinions are among the best examples of 
judicial writing. One always desires to read 
them more than once, —not to understand 
them, for they are perfectly lucid, but out 
of admiration of the perfection of their logical 
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structure and the exquisite felicitousness of 
their phraseology. I know of nothing more 
excellent than his statement of facts, which 
lends interest to the dryest case by its vivid 
and original method. I have long been ac- 
customed to regard him and Mr. Justice 
Bradley as the best living judicial writers in 
this country,—and that means the world. 
To sustain my estimate I refer to Badger 
v. Badger, 88 N. Y. 
546, on evidence of 
marriage,—the case 
where a decedent had 
led a double life; Peo- 
ple v. Phil. Fire Ins. 
Ass’n, 92 N. Y. 311, 
on regulation of for- 
eign insurance com- 
panies ; Will of 
O’ Hara, 95 N. Y. 403, 
on fraud and undue 
influence,— charitable 
trust and perpetuity ; 
White wv. Rintoul, 108 
N. Y. 223, on stat- 
ute of frauds, collat- 
eral promise ; Kings- 
land v. Mayor, etc., 
110 N. Y. 569, on emi- 
nent domain, — wharf- 
age rights; Loew v. 
Vanderpoel, 112 N. Y. 
167, construction of a 
will, — unlawful  sus- 
pension by trust. 





Rufus W. Peckham. 


Judge Peckham, a son of the former judge 
of that name, was born in Albany in 1838, 
and received an academical education. 
Studying in the office of his father and Ly- 
man Tremain, he was admitted to the bar 
in 1859, and was associated with Mr. Tre- 
main in practice from 1860 to 1878. He 
was elected district attorney of Albany 
County in 1868, and was counsel of the city 
of Albany from 1881 to 1883, when he re- 
signed. In 1883 he was elected a justice of 
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the Supreme Court, and in 1886 a judge of 
the Court of Appeals. His career at the 
bar was distinguished, and his conduct of 
the office of public prosecutor brought him 
great credit. He was one of the best cross- 
examiners I have ever known. Eminent 
success attended him as a circuit judge. In- 
deed, it was felt by many that his traits, like 
those of his father, fitted him better for that 
office than for the more studious duties of 
the appellate bench; but his later career has 
been an agreeable surprise even to his 
friends. With all his father’s fearlessness, 
independence, and mental force, his preju- 
dices are not so strong, and he has larger 
legal learning and more of the aptitude of 
the student. 
their vigor and for their research. He has 
opened for himself a shining and useful 
career, and is a remarkable refutation of the 
popular opinion about the non-inheritance of 
talents. What is here said will be confirmed 
by a perusal of his judgments in People v. 
Walsh, 41 Albany Law Journal, 4 (dissent- 
ing), the elevator case; Matter of McGrau, 
111 N. Y. 66, on the capacity of Cornell 
University to take a devise ; and Becker v. 
Koch, 104 N. Y. 394, on the right to im- 
peach one’s own witness. 


John Clinton Gray. 


Judge Gray is not forty-seven years old. 
He was born in the city of New York ; edu- 
cated in Berlin, at the New York University, 
and at the Harvard Law School ; admitted 
to the bar in Boston ; practised in the city 
of New York from 1866 until his appoint- 
ment in 1888 to fill the vacancy caused by 
the death of Judge Rapallo ; and was elected 
for a full term in the same year. He isa 
cultivated scholar and one of the best writers 
in the court. He appears to excellent ad- 
vantage in Leslie v. Lorillard, 110 N. Y. 519, 
on contract in restraint of competition ; Bev- 
eridge v. N. Y. El. R. Co., 112 N. Y. 1, on 
powers of railroad directors; Hoyt v. Hoyt, 
112 N. Y. 493, a will case ; Post v. Weil, 115 
N. Y. 361, on question whether a clause in a 
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His opinions are notable for | , ee 
| an active politician, being a member of the 


: Democratic State Committee from 1880 to 








deed was a condition or a covenant; People 
v. Wemple, 115 N. Y. 302, on constitutional 
right of judge to compensation after retire- 
ment on account of age; and in People v. 
Budd, 117 N. Y. 1, the elevator case (dis- 
senting). 

Denis O’Brien. 


Judge O’Brien was born in 1837 at Og- 
densburg, and had a common school and 
academic education. He was admitted to 
the bar in 1861. He was mayor of Water- 
town in 1878 and 1879, was elected attorney- 
general in 1883, and re-elected in 1885 asa 
Democrat. He was elected to this bench 


| in November, 1889, defeating Judge Haight, 


now of the second division. He has been 


1884. His character is excellent, and his 
mental gifts are of a superior order. He 
has the judicial temperament, — grave, re- 
flective, and deliberate. Judge O’Brien has 
his spurs to win as a judge, having been on 
the bench only six months; but his opinions 
already pronounced indicate a fair career. 


The Commission of Appeals, the member- 
ship of which I have already stated, was a 
highly respectable body of lawyers; but its 
decisions have never ranked very high, and 
during the latter part of its existence there 
was a great deal of dissent, brought about in 
my opinion mainly through the excess of 
case-learning over sound judgment in one 
of the later commissioners. The court in 
its lack of harmony resembled a chorus of 
“star” solo-singers, which is frequently very 
discordant. John H. Reynolds was one of 
the most acute and ingenious lawyers of his 
day, but he did not distinguish himself on 
the bench. Of Robert Earl I have already 
spoken. The decisions of the Commission 
are in vols. In one volume there are thir- 
teen cases of dissent, and in vol. 57, of one 
hundred and fifteen decisions, twenty-three, 
or just twenty per cent, were pronounced by 
a divided court. Of these twenty-three, 
thirteen, or about eleven per cent of the 
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whole, were decided by a majority of one out 
of five commissioners. Of these thirteen, 
six were reversals, so that in five per cent of 
the entire number one commissioner reversed 
the Supreme Court of three judges. The 
dissenting opinions cover seventy-six pages 
of six hundred and thirty-two, or about thir- 
teen per cent. The Commission decided 
about one thousand cases in five years, re- 
ported in five vol- 
umes. During the 
same period the Court 
decided about three 
times as many, em- 
bracing fourteen vol- 
umes, with a far greater 
degree of harmony. 
It is worthy of note 
that one of the cases 
in which the Commis- 
sion was unanimous 
(Merch. & Trad. Bank 
v. Dakin, 51 N. Y. 
519), was one to which 
the Court decided ex- 
actly the contrary 
(Thurber v. Blanck, 
50 N. Y. 80)! It is 
safe to say that the 
profession want no 
more commissions. 

The new Court of 
Appeals was at once 
called on to construe 
a new system of juris- 
prudence, based on the most radical changes. 
Not only did the questions raised by the 
Code of Procedure come before it, but the 
Married Women’s Acts of 1848 and 1849, 
supplemented by those of 1860 and 1862, 
brought up many puzzling inquiries. These 
were followed by the numerous laws allow- 
ing parties to be witnesses in their own be- 
half. In all these matters this State was a 
pioneer of reform and a constantly advancing 
innovator. 

It soon became apparent that the new 
court could not keep up with its new busi- 








ROBERT EARL. 


ness. In 1874 appeals were limited to cases 
involving at least five hundred dollars, exclu- 
sive of costs, unless certified by the general 
term of the Supreme Court to involve impor- 
tant questions of law. But this proved un- 
equal to the emergency. A larger limitation 
has been urged, but the bar are strongly op- 
posed to any increase. 

In 1888 a constitutional amendment was 
adopted authorizing 
the governor, on the 
certificate of the Court 
of Appeals that there 
is a necessity there- 
for, to designate seven 
judges of the Supreme 
Court to sit as a sepa- 
rate body in aid of the 
court until the court 
shall certify that there 
is no longer need of 
theirservices. Accord- 
ingly the governor ap- 
pointed Messrs. David 
S. Follett, George B. 
Bradley, Joseph Pot- 
ter, Irving G. Vann, 
Albert Haight, Alton 
B. Parker, Charles F. 
Brown, whoare known 
as the second divi- 
sion of the Court of 
Appeals. These are 
gentlemen of high 
character, fine attain- 
ments and abilities, and most of them have 
had long judicial experience. Their Chief 
is Judge Follett, one of the most accom- 
plished judicial scholars of the State. They 
have performed a large amount of labor in a 
very commendable manner. As a whole, 
the quality of their decisions, I think, is much 
better than that of the old Commission. 
But it is apparent that this contrivance is 
but a makeshift, and that there must be a 
permanent court, numerous enough to sit 
all the time by turns or to sit part of the 
time in divisions, in order to keep up with 
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the present business, to say nothing of the 
future. Accordingly three different meas- 
ures looking to this end were introduced 
into the present Legislature, the result of 
which was the appointment of a Commission 
to revise the Judiciary Article of the Consti- 
tution and recommend changes. This body 
consists of thirty-eight of the most eminent 
lawyers of the State, and will probably re- 
port a plan to the next Legislature. 

The reporting during this period, by 
Messrs. Hand and Sickels, has been of a 
good and satisfactory quality. Considering 
the great amount of labor now thrown upon 
Mr. Sickels, his work is entitled to commen- 
dation for accuracy and promptness. 

It would be difficult to find in any court 
that has ever existed a parallel to the vari- 
ety, excellence, and importance of the body 
of Jaw laid down in this court. 

I have given the names of more than one 
hundred judges, with particulars of many 
of them, nearly all of whom were first nomi- 
nated by the people I believe that under a 
system of appointment by the governor this 
list would not have been equalled in merit 
and distinction, and I point to it as a stand- 
ing refutation of the argument that the peo- 
ple are not fit to name their judges. 

The Court of Appeals has the finest quar- 
ters of any court in the world, so Lord 
Coleridge says. They are on the third floor 
of the Capitol, extending across the eastern 
front of the south wing and of the centre. 
The chamber for arguments is on the south- 
east corner, with three great windows on the 
east and two on the south, commanding an 
extensive view of the beautiful Hudson River 
valley. The chamber is of moderate size, 
well proportioned and of good acoustic qual- 
ities. Its walls are panelled from floor to 
ceiling in oak, and the ceiling is heavily 
timbered with oak. The bench is elaborately 
carved along the front, showing grotesque 
heads, among other ornaments, which may 
be symbolical of the successful and unsuc- 
cessful suitors or counsel. On the walls are 
thirty-three portraits of deceased judges of 











the State, nearly all of this court, but em- 
bracing Jay and Nelson. Over the bench 
hang portraits of Walworth, Kent, Spencer, 
Church, Jay, and Folger, the three former on 
the lower row, and the three latter on the 
upper, and arranged in the order named from 
left to right. Over the fireplace hangs a 
superb portrait of the elder Peckham. The 
fireplace is a magnificent structure of the 
choicest Mexican onyx. Between the south 
windows stands a bronze statue, of heroic 
size, of Chancellor Livingston, the work of 
our distinguished Albany sculptor, Palmer, 
and a duplicate of one in the Capitol at 
Washington. The only unpleasant object 
(to lawyers) in the room is a tall clock ina 
carved oaken case. The judges look at it 
oftener than the lawyers. The judges’ con- 
sultation-room, libraries, and toilette-rooms 
are north of the chamber, communicating 
with it by a door behind the bench. Through 
this door at ten o’clock the judges enter, in 
their gowns, while the bar rise and stand 
until the crier opens court and the judges 
take their seats. There is a daily calendar 
of eight causes, and the judges sit until two 
o’clock. Across the hall, on the south, isa 
large room for the bar, hung with portraits 
of great dead lawyers, pre-eminent among 
them Nicholas Hill, at full length, and in the 
hall hang full-length portraits of two of the 
greatest living lawyers, David Dudley Field 
and William M. Evarts, — men of such stature 
that they have not been able or have not 
chosen to get through the court-room door 
to sit on the bench. 

In this court there has always existed a 
delightful personal harmony, and strong dif- 
ferences of opinion have never interfered 
with the friendship of its members for one 
another. The court has always been sin- 
gularly free from intrigue and unworthy 
ambition. 

In conclusion I will give an extract from 
a sketch of the Judicial History of New 
York, which I wrote some years ago for 
“The Public Service of the State of New 
York: ” — 





“In a material view New York is indeed tlfe 
Empire State. It would be arrogating too much 
to claim for her the Empire in Law. Fortunately 


for the happiness of mankind, the best jurispru- 


dence does not depend upon material resources, 
or great aggregations of population. But owing 
to the great men who early formed our jurispru- 
dence, New York has made law, not only for 
herself, but for most of the other States of the 
Union. Her judgments and those of Massachu- 
setts have always been the most influential upon 
the nascent jurisprudence of the younger States. 
Her adjudications have long been listened to 
with deference even in the mother country, and 
this has grown rather than lessened down to this 
time. Her reforms in procedure alone have en- 
titled her to a marked pre-eminence. 
always been creative in the domain of the law. 
With a decent conservatism, she has at the same 
time headed the advance of legal reform, and 
still marches in the van. ‘That the laws which 
her lawyers have devised, her legislature has 
enacted, and her judges have construed and 
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| enforced, are now ruling a large part of the 


English-speaking world, and have even been 


| adopted by our venerable mother country, is a 


prouder and more durable achievement for our 
State than all her material glory and power. 
Her judiciary have been the most numerous of 
any of the States. They have had the largest 
and the most various interests to protect, and 


| the most intricate legal problems to solve. Great 


lights have shone from her bench in every 
period, like beacons visible from afar, illumi- 
nating even the shores of foreign lands. In all 
times the mass of her judges have been just, 
humane, and God-fearing men, of good report, 
not greedy of gain, not ambitious of power, not 


| anxious for fame ; learned in the law, cultivated 
She has | 
| passionate lovers of justice and liberty. 


in letters, untiring in duty, unswerving from right, 
The 
names of most of them have been and can be 


| but little known to fame, but their work has 
| been a worthy part of the heritage of which the 


State is proud. Their reward is in her pros: 


| perity, glory, and happiness.” 


COURT OF APPEALS CHAMBERS. 
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CUTTER v. POWELL. 


(II. Sm. L. C. Temp. 1795.) 


BS x in Jamaica’s bay 

The “ Governor Parry” lay, 
A good ship and well found. 
Now Captain Powell, he 
Commanded her, and she 
For Liverpool was bound. 


Said Powell: “I will pay, 

Well, thirty guineas, say 
(Thirty-one pounds, ten, naught); 
That is, provided you 

As mate shall duty do 

Until we’re safe in port.” 


Then Cutter said, said he: 
“Your note promissoree 

I do accept, and so 

Let's hoist the flowing sail, 
And whistle for a gale 

For Merry England, ho!” 


Alas! old England’s shore 
Should Cutter ne’er see more, — 
He sailed but to his death; 
And deep beneath the wave 

He found a sailor’s grave 
(September twentieth). 


The voyage was not o’er 

Till some nine days or more 
October’s course had run. 

The widow said: “ My late 
Spouse was your second mate, — 
Alas! my only one. 
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“[ pray you give to me, 
Who am Cutter’s le- 

gal representative, 

A portion of the pay 
That to him on this day 
You had agreed to give.” 


Said Powell: “ Cutter died 
Before he had complied 
With the agreement made; 
Which was as mate to do 
Duty the journey through. 
This claim cannot be paid.” 


And when they went to law 
Judges upheld him: “ For 

If you contract,” said they, 

“ That you ’ll do such and such, 
And do but half as much, 

You naught can make us pay, 


“Unless the agreement made, 
Or custom of the trade 
(And here no custom is), 
Provide that you may sue 
On a guantum meru- 
zt. This suit we dismiss.” 
Lays of a Limb of the Law. 
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TRIAL BY ORDEAL. 


(= of the most remarkable judicial sys- 

tems of olden times was the trial by 
ordeal,— a mode of procedure founded on the 
presumption that, should a person be wrong- 
fully accused, Heaven would interpose and 
in some marked way make his innocence 
undeniable. With the exception of China, 
this test was of almost universal adoption in 
the Middle Ages; and whilst still surviving 
amongst the uneducated portion of most civi- 
lized communitiés, is even nowadays largely 
practised by uncultured races. 

So far as its origin is concerned, it may 
be traced back to remote antiquity; and the 
bitter water by which conjugal infidelity was 
revealed — an ordeal pure and simple — will 
readily occur to the biblical student as an 
interesting instance in Hebrew legislation 
and history. Herodotus relates how King 
Amasis — whose reign immediately preceded 


the invasion of Cambyses — “ was, when a | 


private person, fond of drinking and jest- 
ing, and by no means inclined to serious 
business. As soon, however, as means failed 
him for the indulgence of his amusements, 
he used to go about pilfering; and such per- 
sons as accused him of having stolen their 
property, on his denying it, were wont to 
take him to the oracle of the place, where 
he was oftentimes convicted, and occasion- 
ally acquitted.” The Greeks had their or- 
deals, a good illustration of which occurs in 
the “ Antigone ” of Sophocles, where the sol- 
diers offer to prove their innocence in vari- 
ous ways :— 


“Ready with hands to bear the red-hot iron, 
To pass through fire, and by the gods to swear, 
That we nor did the deed, nor do we know 
Who counselled it, nor who performed it.” 


us, was in common use at that time. 

There was also the water ordeal, and a 
certain fountain near Ephesus was specially 
employed for this purpose. As soon as the 








accused had sworn to her innocence, she 
entered the water with a tablet affixed to her 
neck, on which was inscribed her oath. If 
she were innocent, the water remained sta- 
tionary; but if guilty, it gradually rose until 
the tablet floated. Traces of the same sys- 
tem are to be met with in the history of 
ancient Rome; and amongst notable in- 
stances may be quoted that of the vestal 
Tucca, who proved her purity by carrying 
water in a_ sieve, and that of Claudia 
Quinta, who cleared her character by drag- 
ging a ship against the current of the Tiber, 
after it had run aground and resisted every 
effort to remove it. But, as Mr. Lea points 
out in his essay on “The Ordeal,” “in- 
stances such as these had no influence on 
the forms and principles of Roman juris- 
prudence, which was based on reason and 
not on superstition, With the exception of 
the use of torture, the accused was not re- 
quired to exculpate himself. He was pre- 
sumed to be innocent, and the burden of 
proof lay not on him, but on the prose- 
cutor.” 

The ordeal trial prevailed in France from 
before the time of Charlemagne down to the 
eleventh century. The ancient Germans, 
too, were in the habit of resorting to div- 
ination; and their superstitious notions, 
writes Mr. Gibson, led them to invent many 
methods of purgation or trial now unknown 
to the law. It should be added, also, that 
the Germans were specially tardy in throw- 
ing off this relic of barbarism; for at a 
period when most vulgar ordeals were fall- 


ing into disuse, the nobles of southern 


| Germany established the water ordeal as 
| the mode of deciding doubtful claims on 
| fiefs, and in northern Germany it was in- 
This mode of purgation, the Scholiast tells | 


stituted for the settlement of conflicting’ 
titles to land. Indeed, as recently as the 
commencement of the present century, the 


_ populace of Hela, near Dantzic, twice plunged 


into the sea an old woman, reputed to be a 
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sorceress, who, on persistently rising to the 
surface, was pronounced guilty and beaten 
to death. Grotius mentions many instances 
of water ordeal in Bithynia, Sardinia, and 
other countries, it having been in use in 
Iceland from a very early period. 

In the primitive jurisprudence of Russia 
ordeal by boiling water was enjoined in cases 
of minor importance; and in the eleventh 
century we find burning iron ordered where 
the matter at stake amounted to more than 
half a grivna of gold. A curious survival of 
ordeal superstition still prevails to a very 
large extent in southern Russia. When a 
theft is committed in a household, the ser- 
vants are summoned together, and a sorcer- 
ess is sent for. Should no confession be 
made by the guilty party, the sorceress rolls 
up as many little balls of bread as there are 
suspected persons present. She then takes 
one of these balls, and, addressing the near- 
est servant, uses this formula: “If you have 
committed the theft, the ball will sink to the 
bottom of the vase; but if you are innocent, 
it will float on the water.” The accuracy of 
this trial, however, is seldom tested, as the 
guilty person invariably confesses before his 
turn arrives to undergo the ordeal. 

Again, in Spain, trial by ordeal was largely 
practised; and it may be remembered how, 
during the pontificate of Gregory VII., it 
was debated whether the Gregorian ritual or 
the Mozarabic ritual contained the form of 
worship most acceptable to the Deity. When 
the chance of deciding this contest amicably 
seemed hopeless, the nobles resolved to ar- 
range the controversy in their customary 
manner, and, according to the historian 
Robertson, the champions — one chosen by 
either side — met and fought. But in the 
year 1322, in Castile and Leon, the Council 
of Palencia threatened with excommunica- 
tion all concerned in administering the or- 
deal of fire or water, — a circumstance which 
is important, as pointing to the disappear- 
ance of this mode of trial in Spain. 

Furthermore, the practice of trial by or- 
deal was under the Danish kings substituted 
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for the trial by combat, which, until the close 
of the ninth century, had been resorted to 
among the Danes for the detection of guilt 
and the acquittal of innocence. In Sweden, 
says Mr. Gibson, the clergy “ presided at the 
trial by ordeal ; and it was performed only 
in the sanctuary, or in the presence of min- 
isters of the church, and according to a sol- 
emn ritual.” And yet, as he rightly observes, 
its abolition in Europe was due to the con- 
tinued remonstrances of the clergy them- 
selves. One form of ordeal practised in 
Sweden was popularly known as the ¢rux 
tarn, and consisted in the accused carrying 
a red-hot iron and depositing it in a hole 
twelve paces from the starting-point. In 
accordance with the accustomed mode of 
procedure, the accused fasted on bread and 
water on Monday and Tuesday, the ordeal 
being held on Wednesday, previous to which 
the hand or foot was washed. It was then 
allowed to touch nothing until it came in 
contact with the iron, after which it was 
wrapped up and sealed until Saturday, when 
it was opened in the presence of the accuser 
and the judges. 

In the year 1815 and 1816 Belgium, says 
Mr. Lea, was disgraced by ordeal trials per- 
formed on unfortunate persons suspected of 
witchcraft ; and in 1728, in Hungary, thir- 
teen persons suspected of a similar offence 
were, by order of the court, subjected to the 
ordeal of cold water, and then to that of the 
balance. Referring to the ordeal of the bal- 
ance, Mr. Tylor informs us the use of the 
Bible as a counterpoise is on record as re- 
cently as 1759, at Aylesbury in England, 
where one Susannah Haynokes, accused of 
witchcraft, was formally weighed against the 
Bible in the parish church. In Lombardy, 
ordeal by hot water was a form of procedure 
much resorted to; and in Burgundy this was 
also supplemented by the trial of hot iron. 

The instances thus quoted show how uni- 
versally practised throughout Europe in by- 
gone days was the trial by ordeal ; and if we 
would still see it employed with the enthusi- 
astic faith of the Middle Ages, we must turn 
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to Eastern countries, where, owing to the 
slow advance of civilization, many of their 
institutions still retain their primitive form. 
Indeed, as Mr. Isaac Disraeli remarks, “ or- 
deals are the rude laws of a barbarous people 
who have not yet obtained a written code, 
and are not advanced enough in civilization 
to enter into the refined inquiries, the subtle 
distinctions, and elaborate investigations 
which a court of law demands.” This is 
especially true in the case of India at the 
present day, where the same ordeals are prac- 
tised as were ‘in use five or six centuries ago. 
Thus, the guilt or innocence of an accused 
person is still tested by his “ability to carry 
red-hot iron, to plunge his hand unhurt in 
boiling oil, to pass through fire, to remain 
under water, to swallow consecrated rice, to 
drink water in which an idol has been im- 
mersed, and by various other forms which 
retain their hold on public veneration.” Prof. 
Monier Williams, too, says that trial by 
ordeal is recognized by the code of Manu, 
and quotes the subjoined rules: “ Let him 
cause a man [whose veracity is doubted] to 
take hold of fire, or dive under water, or 
touch the hands of his wife and sons, one by 
one. The man whom the flaming fire burns 
not and water forces not up, and who suffers 
no harm, must be instantly held innocent of 
perjury.” 

In Japan ordeals extensively prevail ; and 
amongst the many superstitious practices 
kept up, we are told how the “goo”—a 
paper inscribed with certain cabalistic char- 
acters—is rolled up and swallowed by an 
accused person, this being commonly sup- 
posed to give him no internal rest, if guilty, 
until he confesses. A similar mode of pro- 
cedure is practised by the Siamese, and un- 
der a variety of forms was prevalent in 
former years. With it, too, we may com- 
pare the mouthful of rice taken by all of a 
suspected household in India, which the 
thief’s nervous fear often prevents him from 
swallowing. 

Formerly this practice was observed in 
England with the corsned or trial-slice of 





consecrated bread or cheese. Even now, says 
Mr. Tylor, peasants have not forgotten the 
old formula: “ May this bit choke me if I 
lie!” 

In Thibet a popular ordeal consists in 
both plaintiff and defendant thrusting their 
arms into a caldron of boiling water contain- 
ing a black and white stone, victory being 
assigned to the one who is fortunate enough 
to obtain the white. Such an even-handed 
mode of procedure, if generally used, must, 
as Mr. Lea remarks, “ exert a powerful influ- 
ence in repressing litigation.” 

Among further curious specimens of ordeal 
trial mentioned by this author may be noticed 
those in use in certain parts of Africa. Thus 
the Kalabarese draw a white and black line on 
the skull of a chimpanzee, which is then held 
up before the accused, “when an attraction 
of the white line towards him indicates his 
innocence, or an inclination of the black to- 
wards him pronounces his guilt.” In Mada- 
gascar a decoction of the nut of the Tangena 
—a deadly poison — is administered to the 
accused. If it acts as an emetic, this is con- 
sidered a proof of innocence ; but if it fail 
to do so, the guilt of the accused is con- 
firmed. Dr. Livingstone describes a similar 
ordeal as practised in Africa, and tells us 
how, “ when a man suspects that any of his 
wives have bewitched him, he sends for the 
witch-doctor, and all the wives go forth into 
the field and remain fasting, till that person 
has made an infusion of the plant called 
‘foho. They all drink it, each one holding 
up her hand to heaven in attestation of her 
innocence. Those who vomit are consid- 
ered innocent ; but those whom it purges 
are pronounced guilty, and put to death by 
burning.” 

In England trial by ordeal existed from a 
very early period. When the Anglo-Saxons 
were unable to decide as to the guilt of an 
accused person, they invariably esorted to 
this test, the law requiring that the accuser 
should swear that he believed the accused to 
be guilty, and that his oath should be sup- 
ported by a number of friends who swore to 
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their belief in his statement and to his gen- 
eral truthfulness. Trials of this kind, how- 
ever, were often fraudulently conducted. 
Thus, when William Rufus caused forty 
Englishmen of good quality and fortune to 
be tried by the ordeal of hot iron, they all 
escaped unhurt, and were acquitted. Then 
there was the ordeal known as the “ cors- 
ned,” or morsel of execration, already alluded 
to, which consisted of a piece of bread, weigh- 
ing about an ounce, being given to the ac- 
cused person, that, if he were guilty, it might 
cause convulsions and paleness and find no 
passage, but turn to health and nourishment 
if he were innocent. - The sudden and fatal 
appeal to this trial by Godwin, Earl of Kent, 
in the year 1053, when accused of the mur- 
der of Aélfred, the brother of Edward the 
Confessor, ranks among the most curious 
traditions of English history. Hallam relates 
that ‘“‘a citizen of London suspected of mur- 
der, having failed in the ordeal of cold water, 
was hanged by order of Henry II., though 
he had offered five hundred marks to save 
his life.” It would seem that trial by ordeal 
was permitted to persons already convicted 
by the verdict of a jury. 

Ordeals were abolished in England about 
the commencement of Henry III.’s reign. 
An edict dated Jan. 27, 1219, directs the 
judges then starting on their circuits to em- 
ploy other modes of proof, “seeing that the 





judgment of fire and water is forbidden by 
the Church of Rome.” 

Matthew Paris, enumerating the notable 
occurrences of the first half of the thirteenth 
century, alludes to the disuse of the ordeal. 
But it was no easy matter to root out such a 
deep-rooted superstition, instances of which 
were of constant occurrence. Thus, the be- 
lief that the wounds of a murdered person 
would bleed afresh at the approach or touch 
of the murderer long retained its hold on 
the popular mind; and in a note to the 
“Fair Maid of Perth,” we are told how this 
bleeding of a corpse was urged as an evi- 
dence of guilt in the High Court of Jus- 
ticiary at Edinburgh as late as the year 1668. 

Another of the few ordeals that still linger 
in popular memory may be seen occasionally 
in some country village where persons sus- 
pected of theft are made to hold a Bible 
hanging to a key, which is supposed to turn 
in the hands of the thief, —a survival of the 
old classic and medizeval ordeal described in 
Hudibras as 

“ The oracle of Sieve and Shears, 

That turns as certain as the Spheres.” 
But instances of this kind are mostly con- 
fined to the uncultured part of the com- 
munity ; for, happily, ordeals have long since 
had their day, and are now discarded from 
the laws of the more civilized nations. — 
Chambers’ Journal. 





THE MELANCHOLY-LOOKING JURYMAN. 


(From “ Leaves of a Life,” being the Reminiscences of Montagu Williams, Q.C.*) 


NUMBERED among my clients one of 
the shrewdest men I ever met in my 
life. He was a solicitor in a large criminal 
practice, who was known, feared, and trusted 
by all the thieves, burglars, and receivers — 
especially by the last named — in this great 





metropolis. A member of the Jewish com- 
munity, he was an old man of remarkably 
sharp appearance and of diminutive stature. 
One Saturday preceding the opening of the 
sessions of the Central Criminal Court I was 
sitting in my chambers when a brief was 
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handed to me from the office of the gentle- 
man alluded to, a message accompanying it 
to the effect that he would meet me for con- 
sultation at five o’clock at the chambers of 
Mr. Montagu Chambers, in Child’s Place. 
I read my instructions and found that the 
case was as dead a one as could well be im- 
agined. One Solomon Isaacs was charged 
with receiving a quantity of stolen property, 
including several cartloads of bristles. . . 
When taken into custody, Solomon Isaacs 
endeavored to escape; he also made a va- 
riety of conflicting statements. Thus it was 
apparent that the case against him was a 
dead one. 

The meeting took place at the appointed 
hour at my leader’s chambers, and on this 
occasion my little Jewish client was in more 
excellent spirits than I had ever seen him 
before. The more my leader and I expressed 
an opinion adverse to his case, the more 
delighted he seemed to be. Upon my leader 
declaring that we had not a leg to stand on, 
the little fellow was seized with an uncon- 
trollable fit of merriment. 

The meeting over, my client accompanied 
me back to my chambers in King’s Bench 
Walk. As we shook hands at parting, he 
exclaimed, — 

“ Not a leg to stand on, eh? Ha! ha! ha! 
We shall see about that! Be early in court, 
my boy; the early bird, you know. Vil des- 
perandum is my motto. Not a leg to stand 
on! Ha! ha!” and leaving me speechless 
with astonishment, he vanished in the dark- 
ness with an unearthly kind of chuckle. 

On the morning of the trial, acting on my 
instructions, I made my appearance in court 
five or ten minutes before the business of 
the day commenced, and there, seated at the 
solicitor’s table, I found my little friend at- 
tentively reading the columns of “ The Daily 
News.” I observed, though the circumstance 
did not particularly engage my attention at 
the moment, that there was a solitary jury- 
man in the box, who was also occupied with 
one of the morning papers. 

In due time the recorder, Mr. Russell Gur- 





ney, came into court, whereupon the clerk of 
arraigns, as is customary, read over the names 
of the jurymen. To the astonishment of 
everybody, there were thirteen in the box! 
Upon the matter being investigated, the 
man whom I had noticed on entering the 
court, arose and addressed the Bench. 

I should explain that this individual was 
the most melancholy-looking man I have 
ever seen. He was dressed entirely in black, 
and looked the very picture of misery. 

“ My lord,” he said, “I am afraid that I 
am the cause of this confusion. I am in the 
list of jurymen for to-morrow; but I have 
had a great misfortune happen to me. I 
have lost my wife.” 

The recorder, who was one of the kindest- 
hearted men in the world, said he was sorry 
that the juryman should, under the circum- 
stances, have thought it necessary to be 
present, and offered at once to release him 
from any further attendance during the 
session. 

“Thank you, my lord,” said the melan- 
choly-looking individual, “ but I would rather 
serve to-day if you will allow me. I think 
the business of the court will distract my 
attention and help me for the time being to 
forget my loss. Perhaps one of the other 
gentlemen will leave the box now, and will 
serve for me to-morrow when I have to 
attend the funeral.” 

The request was granted, and a gentleman 
stepped from the box. The jury was then 
sworn. I noticed that when it came the 
turn of the melancholy-looking man to take 
the oath, he did so with his hat on, being 
sworn on the Old Testament. The pris- 
oner pleaded “Not Guilty,” and the trial 
commenced. 

The evidence that was brought forward 
bore even more heavily upon the accused 
than I had anticipated. My leader in ad- 
dressing the jury did the best he could 
under the circumstances, but entirely failed 
to produce any effect. The judge, having 
summed up, asked the jury if they desired 
him to read over the evidence. Upon the 
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foreman replying in the negative, his lord- 
ship directed them to consider their verdict. 
They turned round, and after an interval of 
five or ten minutes, to the surprise of every- 
body, there were symptoms of disagreement 
in the box. The judge again asked if he 
should read over the evidence, adding: “ Is 
there any question you wish to ask, or can 
I assist you in any other way ?” 

The foreman, whose temper was appar- 
ently ruffled, replied, before any one could 
stop him, that all except one were agreed. 
The usher was then sworn, and the jury re- 
tired ; the last to leave the box being the 
melancholy-looking man, who carried a 
portly-looking great-coat on his arm. 

Hours passed, and yet no verdict was re- 
turned. At five o'clock, the usual hour for 
the rising of the court, the jury were sent for, 
and in answer to the usual question, the 
foreman said there was not the slightest 
prospect of their agreeing. The recorder, 
who was then member for Southampton, 
expressed his intention of going down to the 
House, and of returning at ten o'clock, ob- 
serving that even if he had to keep the jury 
there all night he would never discharge 
them until they returned a verdict. 

At ten o'clock the recorder returned. 
Still no verdict was forthcoming. The jury 
were again sent back to their room. Five 
hours elapsed, and then — namely, at three 
o'clock in the morning—the usher came 
into court with the intimation that the jary 
had agreed. The twelve men dragged their 
weary steps into the box, their names were 
called over, and the foreman returned a 
verdict of “ Not Guilty.” 

I shall never forget the excitement of my 
little friend, the solicitor. He was wide- 
awake, sitting in the well, where he had re- 
mained all the time, going out neither for bit 
nor sup. He absolutely danced with delight. 





“Not a leg to stand on! Not a leg to 
stand on!” he exclaimed in my ear, and 
then hurried the prisoner from the dock. 

I was, I must confess, staggered at the 
result of the trial. Having unrobed, I was 
leaving the court-house, when in the lobby I 
chanced upon one of the jury. I could not 
resist the temptation of asking the meaning 
of so extraordinary a dénohement. 

“Lor’ bless you, sir,” said he, “it was that 
miserable-looking chap as lost his wife. There 
never was such an obstinate, disagreeable fel- 
low born. From the first he said he had made 
up his mind that the prisoner was not guilty, 
and he said he would never consent to a 
verdict the other way. When we went to 
the room he put his great-coat down in a 
corner, curled himself up on it, and com- 
menced reading the newspaper; when any 
one spoke to him he said he would n’t answer 
unless they ’d come over to his way of think- 
ing. The worst of it was, sir, that we had 
nothing to eat or drink; but this obstinate 
chap kept eating sandwiches and drinking 
brandy and water from a great flask he had 
brought in his pocket; and when we asked 
him for some he burst out laughing and said 
he would n’t give us a mouthful between us. 
Well, sir, what was the good of our sticking 
out? There we was, and the recorder had 
said he would n’t discharge us ; so we should 
have stopped there and starved. One by 
one gave in until we all agreed to ‘ Not 
Guilty.’” 

The next morning I had occasion to pass 
the little solicitor’s office, and whom should 
I see coming out of it but the obstinate jury- 
man. Strange to say, he no longer wore a 
melancholy expression, and in place of the 
black clothes of the previous day he was 
attired in a light tweed suit, such as a tourist 
affects, and he had a merry, self-satisfied 
twinkle in the eye. 
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A FEW MORE CURIOUS PLEAS. 


HE article in the March number of the 
“Green Bag” entitled “Some Curious 
Pleas”’ recalled to the writer’s mind a collec- 
tion of similar pleas which he came across 
in an old English magazine. Some of them 
will bear repeating, and will form, perhaps, 
an interesting and amusing appendix to the 
article already published. 

Brougham, defending a rogue charged with 
stealing a pair of boots, unable to gainsay 
his client’s guilt, demurred to his convic- 
tion because the articles appropriated were 
half-boots, and half-boots were no more boots 
than a half-guinea was a guinea, or half a 
loaf a whole one. The objection was over- 
ruled by Lord Eskgrove, who with befitting 
solemnity said: “I am of the opinion that 
‘boot’ is a nomen generale, comprehending a 
half-boot ; the moon is always the moon, 
although she is sometimes a half-moon.” 
Had Brougham proved the boots to be old 


ones, he would probably have come off as 
triumphantly as a tramp tried at Warwick 


for stealing four live fowls. The fowls had 
been “ lifted” in Staffordshire ; still the in- 
dictment was declared good, it being held 
that a man committed felony in every county 
through which he carried stolen property ; 
but when it came out in evidence that the 
fowls were dead when the thief was taken, 
he was at once set free on the ground that 
he could not be charged with stealing four 
live fowls in Warwickshire. . 

The specious plea that killing is no mur- 
der if the killing be done to serve a political 
purpose, was put in in a French case. The 
accused objected to being condemned to 
death for murdering his wife and child, be- 
cause capital punishment for political of- 
fences was abolished, and he only executed 
his relations because they were Legitimists ; 
a plea that proved as ineffectual as the argu- 
ment of the French advocate, that as his 





client by killing his father and mother had 
rendered himself an orphan, it was the duty 
of society to protect the bereaved creature. 

A baker’s man was charged with embez- 
zling twelve pounds of his master’s money. 
Admitting this fact, he pleaded in extenua- 
tion that he had laid out every penny upon 
‘religious tracts, which he gave away as he 
went his round, and actually got off with a 
gentle intimation from the magistrate that 
“it was a mistake to take money in a dis- 
honest manner for a religious purpose” ! 

A plea bad in one sense may be good in 
another. A man lent another a ladder. 
After the lapse of a few months he wanted 
it back again, but the borrower flatly refused 
to give it up. He thereupon sued him for 
the value of the ladder. The defendant 
pleaded that the ladder was borrowed on an 
express condition, —that he was to return 
it as soon as he had done with it. He had 
not done with it, and therefore no action 
would lie. The plaintiff was nonsuited. 

For cool impertinence the answer of a 
Welsh Railway Company in an action 
brought by a gentleman for the cost of a 
conveyance he had taken, after waiting in a 
station until twenty minutes past one for 
the departure of a train advertised to start 
at five minutes past twelve, is unequalled. 
The company contended that punctuality 
would be inconvenient to the public, and 
that the plaintiff had no business to trust 
to their time-tables, as the irregularity of 
the train service was notorious. The latter 
plea was ingenious certainly, but not so dar- 
ing in its ingenuity as that advanced by 
certain grocers, who accounted for the pres- 
ence of iron filings in the tea they sold, by 
averring that the soil of China was strongly 
impregnated with iron, and the iron must 
have been blown upon the leaves before 
they were gathered. 
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CAUSES CELEBRES. 


XIX. 


DESRUES. 
[1777.] 


Continued. 


NTOINE-FRANCOIS DESRUES 
was born at Chartres in 1744. He 

was the son of Michel Desriies, who was an 
honest and respectable man. Of his early 
youth we have but little information beyond 
the fact that he was left an orphan at the 
age of three, and was cared for by an uncle. 
His life seems to have been an uneventful 
one until 1772, when he married Louise 
Nicolai, a prospective heiress of a portion 
of the estate of Jacques-Jean-Despeignes- 
Duplessis, Chevalier and Lord of Caude- 
ville. The marriage consummated, the first 
care of Desriies appears to have been to get 
possession of his wife’s money; but the De- 
speignes estate was still in process of settle- 
ment, and legal difficulties stood in the way 
Desriies was him- 


of a speedy liquidation. 
self on the verge of bankruptcy, but he put 
his creditors off on the strength of his future 


prospects. To avoid the most persistent, he 
secretly left his lodgings in the Rue des 
Deux-Boules, and took modest apartments 
in the Rue Beaubourg, in the old Hétel de 
Saluees. The rooms were sufficiently large 
to accommodate comfortably his small family, 
his servant, and a friend, Bertin by name. 
Affairs were in this condition when, in 
1774,a gentleman, Saint-Faust de la Motte, 
a former master of the horse in the royal 


household, came to Paris for the purpose of | 


trying to effect the sale of an estate which 
he owned in the neighborhood of Villeneuve- 
le-Roi-lés-Sens. M. de la Motte addressed 
himself to M. Jolly, procureur of Parliament, 
an old friend who had before advised him 
in such matters. 

No purchaser having been found, M. de 
la Motte departed from Paris, leaving in M. 
Jolly’s hands a power of attorney signed by 








his wife, in whose name the estate, Buisson- 
Soiief, then stood, and begging him to ef- 
fect a sale as soon as possible. 

Some months afterward, early in 1775, 
business matters called Desriies to the pro- 
cureur’s office. According to his invariable 
custom, Desriies spoke pompously of his 
magnificent prospects, of the large fortune 
of the Lord of Caudeville, and of his great 
projects for the future. M. Jolly recalled 
the commission which had been intrusted 
to him by M. de la Motte, and pictured in 
glowing colors to Desriies the estate of 
Buisson-Soiief. Desriies elicited further 
information, seemed inclined to the idea of 
purchasing it, and promised to return and 
talk the matter over with the procureur. 

M. Jolly immediately wrote to La Motte, 
who, upon the receipt of the letter, hastily 
despatched his wife to Paris. Madame dela 
Motte repaired at once to the procureur’s 
house, and inquired about the purchaser 
whom M. Jolly thereupon invited to dine 
with her. Desriies came accompanied by 
his wife. The parties were introduced ; and 
Desriies spoke in such enthusiastic terms of 
the Despeignes inheritance, and made himself 
so agreeable generally that Madame de la 
Motte was charmed. The result of the in- 
terview was an agreement on the part of 
Desriies to visit at once Buisson-Soiief and 
examine the estate. 

Accompanied by a notary, he made the 
journey a few days later, and, as the result 
of his inquiries and examination, offered 
a round sum of 130,000 livres for the prop- 
erty. As the Despeignes estate had not yet 
been settled, he could not then determine 
upon the time he would take possession, but 
probably at an early day. While M. de 
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la Motte would have decidedly preferred to 
receive cash for the estate, he felt that he 
could not afford to lose such a purchaser, 
and it was finally agreed that Desriies should 
pay Madame de la Motte 12,000 livres upon 
the day the contract was signed, 18,000 livres 
in three months, and the balance in two 
yearly payments. 

Desriies returned to Paris delighted with 
his transaction. The times for payment were 
yet along way off. His friend, Bertin, would 
furnish the funds necessary for the first pay- 
ment; and once in possession of Buisson- 
Soiief, the future might take care of itself. 

Madame de la Motte, eager to conclude 
the transaction, again repaired to Paris, and 
on the 22d of December, 1775, obtained 
from Desriies and his wife a note for 4,200 
livres to bind the bargain, and an agreement 
by which they promised to pay the amount 
agreed upon, but at a time as yet undeter- 
mined, the delay in the settlement of the 
Despeignes estate rendering the payment 
of the first 12,000 livres impossible for the 
present. 

A short time after this, Desriies made 
a second visit to Buisson-Soiief. He an- 
nounced that there was every prospect of 
a speedy settlement of the contract; and 
succeeded in again winning the entire con- 
fidence of M. de la Motte, whose faith in the 
intentions of this purchaser had been some- 
what shaken by the long delay. 

The note given to bind the bargain was 
not paid at maturity, and toward the end 
of March Desriies wrote that it was impos- 
sible for him to take it up. The settlement 
of the Despeignes estate had required all his 
resources. The De la Mottes were naturally 
much disturbed. Desriies wrote them reas- 
suring letters, and announced that he should 
shortly revisit Buisson-Soiief. 

On the 28th of May he arrived, accom- 
panied by a servant and his little daughter, 
a pretty child about three years of age. The 
new-comers were received with open arms, 
and every arrangement made for their com- 
fort. On leaving Paris, Desriies had given 





his wife secret and minute instructions, and 
had charged Bertin to put his creditors off 
the scent. His plan had already been ar- 
ranged as to the persons at Buisson-Soiief, 
and we shall see with what skill and perse- 
verance he carried it out. 

At the first lamentations of Madame de 
la Motte as to the embarrassment which his 
delay had caused them, Desriies replied gen- 
tly but in a peremptory fashion, like a man 
who was in his own house, who regretted 
that he could not at once oblige a friend, 
but was certain of being able to do so in a 
short time. La Motte, more reassured than 
his wife, soon recovered his accustomed 
spirits. He took Desriies aside, and with- 
out reproaches, with a sort of embarrassment 
even, exposed to him his money difficulties, — 
the household bills, the workmen and farm- 
hands to pay, repairs to make, and a thou- 
sand other expenses. In such cases the good 
Desriies opened the strings of his purse and 
paid the bills. The money furnished by Ber- 
tin served for these advances, and established 
the purchaser of Buisson-Soiief all the more 
firmly on his property. Little by little the 
De la Mottes came to consider themselves 
as administrators of the estate for the benefit 
of Desriies. 

By his gentle manner, his acts of charity, 
and his professed piety, Desriies soon gained 
the good-will of the entire neighborhood, and 
no one would allow a word to be spoken 
against the character of this saintly man. 

Once firmly established at Buisson-Soiief, 
Desriies responded with less alacrity to the 
incessant demands for money addressed to 
him by M. de la Motte. Instructed by him, 
advised in advance of letters written and 
furnished with the proper responses to the 
same, the wife of Desriies replied to the 
questions of M. de la Motte as to the probable 
conclusion of the transaction. 

Upon the receipt of her letters, La Motte 
wrote a most piteous appeal to M. Jolly. The 
procureur, overwhelmed with business, kept 
promising that he would look into the mat- 
ter. He met Bertin one day at the Palais, 
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and knowing that he was acquainted with 
Desriies, he questioned him. ‘“ Desriies? 
Why, he is a perfect gentleman, and will 
come into possession of a pretty fortune in 
afew months. He is a little embarrassed 
pecuniarily just at present; but fortunately 
I have undertaken the management of his 
affairs, and I will bring him safely into port.” 

And M. Jolly wrote reassuringly to M. de 
la Motte. 

La Motte’s son was in Paris at a school in 
the Rue Serpente. After his first visit to 
Buisson-Soiief, Desriies had sought out and 
made the acquaintance of this young man. 
The child — to speak more correctly, for he 
was but fifteen — was very large and preco- 
cious for his age. He would have been 
taken for twenty at least. An intimacy 
speedily sprang up between young La Motte 
and Desriies and his wife, and he spent all 
his holidays at Desriies’s house; and when his 
mother was in Paris she frequently met him 
there. 

By the direction of her husband, Madame 
Desriies, on the 13th of July, wrote to 
M. de la Motte : — 


“ Your dear son is slightly indisposed. He is 
dissatisfied with his school, where he learns little 
or nothing. He ought to be placed in a better 
school, and one nearer our house, where I could 
look after him more carefully. Why, when you 
or Madame de la Motte come to Paris, will you 
not stay with us? It would be delightful to have 
you, and would be much less expensive for 
you.” 


M. de la Motte contented himself with re- 
plying that, as to his son, he thought it 
might be well to find a place for him nearer 
Madame Desriies’s house, and he gave her 
carte blanche to do as she thought best. 

In the autumn Madame Desriies went to 
pass a fortnight at Buisson-Soiief, leaving 
Bertin in charge of the house in Paris. 
She gave Desriies an account of what had 
taken place during his absence. His cred- 
itors were no longer pressing, and the offi- 
cers of the law no longer frequented the 
premises. 

47 





“Did you do as I told you,” asked Des- 
riies, “‘and place in the hands of M. Prevost, 
the notary, the contract entered into between 
Madame de la Motte and ourselves ?” 

“T did.” 

“And did he promise to make advances?” 

““He promised, but not until he sees you 
first.” 

“ That is all right, wife ; I will go to him 
when the time comes.” 

Toward the end of September Desriies 
departed with his family for Paris. He left 
numerous friends at and about Buisson- 
Soiief, who kept him fully informed as to 
what was taking place there. 

When December came, M. de la Motte 
found himself at the end of money and of 
patience. Desriies felt that the dénohement 
was approaching, and he made his prepara- 
tions to meet it. 

He learned at the same time, through 
Bertin, that Madame de la Motte had re- 


‘solved to depart for Paris, to terminate the 


affair. La Motte had written to M. Jolly, — 


“ My wife departs to end this miserable busi- 
ness. Can you do me the favor to receive her 
at your house for a few days? If you cannot, 
will you secure a room for her at some good 
hotel in your neighborhood ? ” 


Desriies thereupon caused his wife to 
write a pressing invitation for Madame de 
la Motte to come directly to their house. 

Madame de la Motte replied with a polite 
refusal. 

“ Ah!” murmured Desriies, “can it be 


that she suspects us? I must prevent that. 
The lady will lodge at my house, or I will 
never call myself Desriies again.” 

On the 16th of December, 1776, when 
Madame de la Motte arrived in Paris, she 
found Desriies and his wife awaiting her. 

Desriies hastened to greet her, saying: 
“Dear lady, I have good news for you. 
The settlement of the Despeignes estate is 
now only a question of a few days, and I am 
about to borrow upon my prospective share 
a hundred thousand livres. Ah! it was 





354 


The Green Bag. 





time; my creditors are impatient, as if they 
were not sure of their money twenty times 
over. But what is this M. de la Motte writes 
me? You will not stay at our house, but are 
going toa hotel? My good Marie has pre- 
pared a room for you, and she will be much 
disappointed if you go elsewhere.” 

“T am gratified at your good news,” re- 
plied Madame de la Motte, coldly; “and as 
you say, it was time. M. Jolly has kindly 
engaged a room for me at a hotel in the Rue 
du Paon, and I must decline your polite 
invitation.” 

“ No, I will not permit it,” cried Desriies. 
“You look ill and fatigued, and you will be 
much better cared for at my house.” And 
in spite of herself, Madame de la Motte 
was absolutely forced into a carriage, and 
presently found herself installed in an 
apartment in Desriies’s house in the Rue 
Beaubourg. 

Desriies knew the woman he had to deal 


with thoroughly ; he knew her indolent dis- 


position, and her inclination to avoid exertion 
of any kind, her horror of receiving visitors 
and of being disturbed. Upon his order 
perfect peace and quiet were established in 
the house; no one was allowed to intrude 
upon her, and every attention possible was 
exerted for her comfort. 

As a result, Madame de la Motte found 
herself so perfectly contented that she could 
scarcely bear to make the effort to write to 
her husband a few lines in which she re- 
peated the assuring promises made by 
Desriies. 

M. de la Motte, however, wrote letter after 
letter, imploring his wife to conclude the 
transaction and return to Buisson-Soiief. 

Desriies replied to these letters more fre- 
quently than Madame de la Motte. 

“Why does she not write me oftener?” 
demanded the husband. “ It is now the 24th 
of January, and since the 16th of December 
I have received only four short notes from 
her. Ink must be dear in Paris!” 

Madame de la Motte wrote a short note 
in reply ; Desriies, a long, cordial letter. 





On the 25th of January, 1777, Madame de 
la Motte complained that she had been suf- 
fering for several days from nausea and a 
headache. Her son also seemed to be far 
from well, ; 

The following days Madame de la Motte 
did not improve. She rarely left her room. 
On the 30th of January she was seized with 
violent vomitings. 

“You have eaten too much, dear lady,” 
said Desriies, “ and are suffering from indi- 
gestion. I will myself compose a draught 
for you which will relieve you. You know I 
am something of a physician.” 

Desriies went to the kitchen, and finding 
his little daughter there, he ordered her to 
go to bed; then he spent a full hour alone, 
preparing the medicine. 

The next morning he carried a cup, filled 
with the preparation, to Madame de la 
Motte’s room. He then sent his wife and 
daughter from the house on some pretext 
devised to get them both away. Desriies 
remained alone with his patient. 

About six o’clock in the evening Madame 
Desriies returned. Some time later Bertin, 
who since the arrival of Madame de la 
Motte had been compelled to seek tem- 
porary quarters outside the house, came 
in and inquired eagerly for news of the 
lady. 

“The medicine,” replied Desriies, “has 
produced a most satisfactory effect. Our 
patient is sleeping peacefully. To-morrow 
she will be all right.” 

The three talked together before the fire. 
At eight o’clock young La Motte arrived, 
and asked for his mother. 

“She is asleep,” said Madame Desriies ; 
‘she ought not to be disturbed.” 

The young man insisted upon seeing his 
mother 

“Well,” said Madame Desriies, “go into 
her chamber, but promise me not to awaken 
her.” 

Young La Motte entered the room on tip- 
toe, followed by Desriies, who placed his 
finger on his mouth, and shaded the candle 
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with one hand. As they left the chamber, 
Desriies said: “I will not ask you to 
stay to supper, my boy; we have only a 
picked-up meal, but come on Sunday. To- 
morrow your mother and I are going to 
Versailles on a matter of business which 
concerns you.” 

The youth returned to his school; Bertin 
remained to supper. From time to time 
Desriies went softly to Madame de la 
Motte’s chamber. About ten o'clock, after 
a visit longer than the others, he returned 
with his face wreathed with smiles. “Ah!” 
he said, “the medicine is working like a 
charm. Ah! I flatter myself I know how to 
care for the sick.” 

The next morning, Saturday, Desriies 
was up early. He intrusted his wife with a 
number of commissions, and remained alone 
with the sick woman, as he had done the day 
before. 

About eleven o’clock he left the house, and 
ran to the corner of the Rue Saint-Martin, 
where he found a porter whom he took back 
with him, Entering the kitchen, he pointed 
out a large heavy trunk, which he assisted 
the porter to place upon his back. “I want 
it taken to the Louvre,” he said to the man; 
and leading the way, he left the house, fol- 
lowed by the porter. 

On reaching the Louvre, he met his wife, 
who was coming from the Place des Victoires, 
and was going to visit the Mouchys. “ Ah, 
wife,” he said to her, “since you are going 
to the Mouchys, ask M. Mouchy if he will 
allow me to leave this trunk in his studio for 
twenty-four hours.” 

Madame Desriies obeyed ; and the trunk 
having been left, she rejoined her husband. 
She asked for news of Madame de la Motte. 

“She has gone to Versailles,” replied 
Desriies. 

“Without even bidding me adieu ; that 
was unkind.” 

“Oh, she was in a great hurry to depart ; 
I have settled everything with her, and we 
are now absolutely and incontestably the 
owners of Buisson-Soiief. The gold I counted 





out to her did her more good even than the 
medicine.” 

Bertin supped at the house, and learned 
with joy that he could return to his cham- 
ber. Desriies told him of the departure of 
Madame de la Motte and the settlement of 
the affair of Buisson-Soiief. Madame de la 
Motte had received a portion of the pur- 
chase-money, and in a few days a new con- 
tract would be signed. ‘‘ Ah, you should 
have seen the good lady!” he said. ‘She 
had wings on her feet as she went with me 
to the coach for Versailles. She said: ‘I 
do not wish M. de la Motte to get hold of 
this money ; he will dissipate it, as he has 
the rest.’” 

“So,” exclaimed Bertin, “ you have re- 
ceived the money from M. Prevost ?” 

“No,” replied Desriies, carelessly ; “ but I 
concluded a loan with M. Duclos for a hun- 
dred thousand livres.” 

Madame Desriies gazed at her husband in 
astonishment, but did not utter a word. 

As they were about to rise from the table, 
young La Motte arrived. He was informed 
of his mother’s departure, and Desriies added 
that she would write to him shortly, as she 
had expressed the intention of having him 
meet her at Versailles. After the boy had 
gone out, Desriies remarked that he believed 
that young La Motte was not well; he 
thought he looked as if he were suffering. 

On the 3d of February Desriies made prep- 
arations for an early expedition. His wife 
and Bertin asked what business took him 
out at such an unusual hour. He smiled 
mysteriously, asked for his lilac coat, 2 /’an- 
glaise, his gold-headed cane, and his little hat 
trimmed with braid ; and in this irreproacha- 
ble attire, he departed, with the air of a well- 
to-do bourgeois who goes to make a call. 

For several days he went out in this man- 
ner, answering the questions of his wife only 
with an enigmatical smile, or by these words 
spoken in a jovial tone: “ Madame, mis- 
tress of Buisson-Soiief, I am occupying my- 
self with our little affairs.” 

One morning, as he returned from one of 
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these mysterious expeditions, all smiles and 
rubbing his hands, he found a despairing let- 
ter from M. de la Motte. The poor man, 
receiving no news from his wife, began to be 
seriously uneasy. Desriies handed the letter 
to his wife, and said to her: “ There is a good 
husband. He must, however, feel reassured 
by this time, for Madame de la Motte wrote 
him a letter on the day of her departure for 
Versailles, and he must have received it ere 
this.” 

After his mother’s departure, young La 
Motte called frequently at the house. He 
had received no letter from Versailles, and 
could not understand why he heard nothing. 
On the roth of February, upon the invita- 
tion of Desriies, he came at an early hour. 
Desriies told him that he had received a letter 
from his mother; she desired his presence 
at Versailles, whither Desriies himself would 
conduct him. 

Desriies prepared a cup of chocolate which 
he gave to the youth, who, after drinking it, 
was seized with an attack of nausea. He 
speedily recovered, however, and left the 
house for his school, promising to return 
early the next day to go to Versailles with 
Desriies. 

The following morning Madame Desriies 
was still in bed when young La Motte ar- 
rived. Desriies himself prepared the break- 
fast; and after partaking of it the same 
symptoms manifested themselves in the boy 
which had been observed the day before. 
Desriies, however, hurried his departure ; and 
the youth, making an effort to conquer his 
illness, gained the street, while Desriies went 
back to inform his wife of his intended 
journey. 

It was five days before Desriies reappeared 
in the Rue Beaubourg. He kissed his wife 
and shook hands with Bertin, whom he found 
in the house on his return. 

“What is the matter with you?” cried 
Madame Desriies. “ Your shirt is soiled, your 
hat is covered with dust, and your muffler — 
have you lost it? I have been very uneasy 
about you.” 














“Wife, wife, business is business. Come, 
get me my dinner; I am as hungry as a wolf.” 

Desriies was very gay, very confiding. He 
had entirely settled matters with Madame 
de la Motte; not without difficulty, for the 
dear woman was very exacting. He de- 
scribed the meeting of the mother and son 
in the park. She was accompanied by an 
unknown, —a man about sixty years of age, 
who had brought her in his carriage, and 
appeared to be on very intimate terms with 
her. This man embraced young La Motte 
with a singular tenderness. 

“ And had Madame de la Motte recovered 
from her indisposition ?” asked Bertin. 

“Oh! what she received from me cured 
her, —a beautiful medicine consisting of a 
bag full of louis d’or. When she received 
them, she said: ‘My husband will not get 
hold of this money.’ ” 

On the 17th of February, in obedience to 
her husband’s instructions, Madame Desriies 
wrote to M. de la Motte informing him of 
his wife’s departure. She added that young 
La Motte had been very ill at his school, and 
it had been necessary to take him away. On 
the same day Desriies sent his wife to the 
master of the school to tell him that the 
young man would not return, his mother 
having found another place for him. 

This done, Desriies repaired to the Rue de 
la Mortellerie, to the house bearing the sign of 
“The Pewter Pot,” where, as we saw at the 
commencement of this narrative, a little man 
by the name of Du Coudray hired a cellar. 

On the way thither Desriies bought two 
bottles of Malaga wine. “Ah! here you 
are at last, M. du Coudray,” cried Ma- 
dame Masson, who happened to be in the 
house. ‘ We really did not know what had 
become of you. That imbecile of a Rogeot 
has told me the most remarkable stories. 
He declares that every time he passes the 
door of your cellar his dog howls mournfully.” 

“What nonsense !” replied Desriies, laugh- 
ingly ; but his voice trembled slightly. “Here, 
my dear madame, is a sample of what I have 
stored in the cellar,—a delicious Malaga 
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wine, of which I beg you to accept these 
two bottles. I have come to look after it a 
little, for I am going into the country and 
shall be absent for some time.” 

Desriies descended into the cellar, and 
remained there alone for a long time ; then 
he came out and directed his steps to the 
Place de Gréve. There he found a laboring 
man whom he engaged to do some work for 
him, and leading the way he conducted him 
back to the cellar. There he pointed out to 
his companion a large package covered with 
canvas. “I have there,” he said, “a case of 
fine wines, which are greatly improved by 
being buried for some months under ground. 
I wish a hole dug four feet deep, three feet 
wide, and six feet long.” 

The man set to work; but the ground was 
hard and rocky, and but slow progress could 
be made. While his companion used his 
pickaxe, Desriies paced the cellar, whistling 
and singing, and from time to time stopping 
and sitting down to rest upon the canvas- 
covered package. 

It required more than three hours to com- 
plete the excavation. Desriies sought to 
while away the time by relating amusing 
stories to the workman. At last the hole 
was dug, and the two rolled the huge pack- 
age into it, and the earth was thrown back 
upon it. 

When all was finished, Desriies poured out 
a glass of wine and gave it to his companion. 





He then paid him three livres, and recon- 
ducted him from the cellar, taking the ut- 
most precaution that he should not be seen 
by any of the inhabitants of “The Pewter 
Pot.” 

Another letter having been received from 
M. de la Motte in which he displayed increas- 
ing uneasiness, it again became necessary tu 
reassure him ; and upon her husband’s orders, 
Madame Desriies wrote advising him of the 
departure of his wife and son for Versailles. 
“Do not be uneasy,” she said ; “ we expect 
them back to-day or to-morrow. I wish I 
could give you more particulars ; but as you 
know, your wife does not make a confidant 
of any one. Doubtless she will tell you all 
when she sees you, and I am astonished that 
she has not written you fully. All that I 
can say is that she has concluded the busi- 
ness with us, the contract of sale has been 
signed, and she has received from my hus- 
band the sum of 104,600 livres.” 

This letter did not allay the anxiety of M. 
de la Motte. Why had his wife not informed 
him of the conclusion of this important trans- 
action? Why had she concealed from him 
this journey to Versailles? Had they not 
succeeded in imposing on her credulity and 
inexperience in business affairs, to make her 
enter into some new contract? M. de la 
Motte wrote at once to M. Jolly and to the 
master of his son’s school, and made known 
to them his fears. 


(Zo be continued.) 
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A SATIRE ON ATHENIAN LEGAL METHODS. 


HE Athenians, a people versatile in 
character and gifted with extraordi- 
nary quickness of intellect, delighted in the 
excitement of forensic contests ; but this was 
not the only attraction which rendered the 
office of dicast, or juror, acceptable to them. 
Pericles introduced the custom of paying 
each of them for his attendance, and the 
demagogue Cleon, whose great object was to 
ingratiate himself with the populace, trebled 
the amount; so that the exercise of their 
judicial functions became, to a large number 
of the citizens, a means of livelihood as well 
as of amusement, and they found it more 
agreeable to meet their gossips on the bench, 
and listen to the speeches of the suitors or 
their friends, than devote themselves to the 
drudgery of their ordinary trades. Hence 


we find Isocrates complaining that the lower 
orders at Athens preferred to stay at home 
and sit as dicasts in the courts, rather than | 
engage in the maritime service of the State. | 


he himself knew, lay in the courts of law. 
There was his throne, there his sceptre. 


There he found compliment, court, and adu- | ; 
| thought that they will soon have Laches be- 


lations rained upon him so thick that his 


imagination began at last to believe what his | *‘ . 
| rich. 


flatterers assured him, that he was a god, 
and nota man. And a god in some sense 
he was, for to no earthly tribunal lay there 
an appeal from him; his person was irre- 
sponsible, his decrees irreversible; and if 
ever there was a despotism complete in it- 
self, ‘pure, unsophisticated, dephlegmated, 
defecated’ despotism, it was that of an 
Athenian court of judicature.”! 

This passionate fondness of the Atheni- 
ans for the exercise of their judicial func- 
tions, which were such an agreeable source 
of income to the six thousand dicasts who 
sat as jurymen and judges in the courts, is 
satirized by Aristophanes in his comedy of 


1 Preface to Mitchell’s editions of the “Wasps of 
Aristophanes.” 








the “ Wasps,” — one of the most valuable as 
wel] as amusing pictures of the character 
and manners of that remarkable people, 
which time has spared us. We there see 
the vices of the people in full bloom, and we 
cannot but admire the courage of the poet 
who ventured to bring the subject of “law 
reform” in such a shape before the sovereign 
people, and lash the abuses by which the 
temples of justice at Athens were profaned. 
He knew well the difficulty of the task he 
had undertaken, and says :— 


“°T is more than comic art can do, however sharp 
and witty, 
To cure disease thus bred and born, the plague- 
spot of our city.” 


As the coffers of the State were replen- 
ished by the fines set upon those who were 
convicted, and a large portion of the money 
thus obtained was expended upon public 
shows and festivals, the temptation to give 


“The real power of the Athenian demus, as | an unfavorable verdict was almost irresist- 
c ay) Ae } 


ible, and small was the chance of escape if 


| the accused happened to be wealthy. Thus 


the chorus of dicast wasps rejoices in the 


fore them in court, and — that the general is 


“But hasten, comrades, quickly on! for Laches 
stands for trial ; 
And he has hived a store of wealth, of that there ’s 
no denial.” 


The plot of this admirable comedy is as 
follows: 

Philocleon is an old gentleman who attends 
the court of Helizea as one of the dicasts, or 
jurymen, and his zeal in the discharge of his 
official duties amounts to a kind of insanity. 
He cannot sleep for thinking of the bench, 
and prefers to his comfortable bed at home 
a shake-down at the door of the court, that 
he may secure a good seat in the front row 
when business commences. There, with his 
staff in his hand, and his judicial cloak on 
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his shoulders, his delight is to sit all day 
earning his three odo/7, and having his ears 
tickled with the gross flattery by which 
litigant parties at Athens sought to concili- 
ate the favor of the judges. His son Bdely- 
cleon, who is much scandalized at his father’s 
neglect of domestic affairs, determines to 
prevent him from getting out of the house; 
and the scene of the play represents the 
door of his mansion carefully guarded by 
two slaves, who have strict orders not to al- 
low their master to go abroad. A net is 
stretched over the courtyard, and all avenues 
of escape seem to be closed. The cunning 
old dicast, however, whose legal experience 
has not been thrown away, makes many at- 
tempts, and his head is soon seen peering 
out of the chimney-pot. When he is dis- 
lodged from this, he tries in vain to burst 
open the door, against which the slaves 
place themselves. By and by he pretends 
that he wants to go out in order that he may 
sell an ass; but his son tells him that he will 
attend to that business, and brings out the 
animal for the purpose. Observing, how- 
ever, that the poor beast can hardly walk, 
he stops to examine it, and discovers that 
Philocleon has strapped himself under its 
belly, and, like another Ulysses, who played 
the same trick with one of Polyphemus’s 
sheep, is making his escape. He is thrust 
back into the house, and afterward is seen 
creeping along the tiles of the roof; but he 
is there wetted like a bird, and fairly baffled. 
Now, however, up comes, buzzing and swarm- 
ing, a chorus of fellow dicasts, dressed and 
painted to represent huge wasps, who on 
their way to the court call upon their learned 
brother, and express their wonder at not 
finding him ready to accompany them. This 
gives rise to some amusing dialogue, in 
which Philocleon and his friends exhaust the 
vocabulary of abuse against his gaolers; but 
at last Bdelycleon proposes an amicable 
parley, and undertakes to prove that his 
father has been grossly cozened and de- 
ceived, and that the life of a dicast is noth- 
ing better than miserable slavery. The old 





gentleman stoutly asserts that he reigns like 
a king, and the chorus is appointed umpire 
to decide which has the best of the argu- 
ment. The contest then begins, and in the 
description which Philocleon gives of the 
sweets of judicial office, Aristophanes ex- 
poses its corruptions with unsparing severity. 
The following is a sample :— 


“The dicast leads a jolly life, who is happier than 

he? 

Though old in age he knows delight, and fares 
right daintily ; 

When rising early in the morn to court he takes 
his way, 

The great and powerful at the door for him obse- 
quious stay. 

Then some delinquent softly puts his oily palm 
in mine, 

And conscious of his frauds begins with doleful 
voice to whine, — 

‘Have pity, if, when you yourself in office were, 
old fellow, 

Perchance you happened to commit some trifling 
peccadillo ; ’ 

And yet he never would have known of my exist- 
ence here, 

Had I not tried the rogue before, and —let him 
off, I fear. 

But when I take my seat in court, with coaxing 
flattery plied, 

Straightway the promises I break which I have 
made outside ; 

And listen to the cries of those who loud for mercy 
pray, 

Each striving to avert our wrath in some peculiar 
way. 

Some plead their wretched poverty, and make a 
piteous case 

(Almost as bad as my own plight in this accursed 
place) ; 

Some tell us tales of other times, and quote of 
Esop’s wit, 

And crack their jokes to make us smile, and say 
we will acquit ; 

And if we will not yield, they take their children 
by the hand, 

And, bathed in tears, before the court the little 
suppliants stand, 

While tremblingly the father sues for grace and 
pardon then, 

As though I were a god to grant forgiveness unto 
men.” 


Bdelycleon, however, when his turn comes, 
shows that of the princely revenues of Ath- 
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ens the greater part is gorged by needy 

- and noisy demagogues, while the dicast has 
to content himself with a wretched pittance 
of fivepence a day, and that, in fact, his 
majesty is kept as poor as a rat by those 
who profess to be his devoted champions 
and warmest friends. A new light breaks 
in upon the chorus, and they supplicate 
Philocleon to yield to the entreaties of his 
son, who promises him all kinds of good 
things, if he will only “purge and live 
cleanly” for the future. But the ruling pas- 
sion is still too strong; and since to him, as 
to Dandin, in Racine’s comedy, * Les Plai- 
deurs,” “ Sans juger, la vie est un supplice,” 
Bdelycleon proposes that he shall preside 
over a domestic forum and try causes at 
home. This jumps with the old man’s 
humor, and he consents to the arrangement, 
but insists upon a trial taking place im- 
mediately. As luck will have it, the house- 
dog Labes (meaning Laches) has just run off 
with and devoured a Sicilian cheese, and the 
culprit is brought before Philocleon. The 
prosecutor is another dog (Cleon), and the 
indictment runs thus: — 




























“ The dog of Cydathenus doth present 
Dog Labes of A=xone, for that he 
Singly, alone, did swallow and devour 
One whole Sicilian cheese against the peace.” 


The trial commences; speeches are de- 


livered for the prosecution and the defence, 
and the result is that the old dicast, for the 





first time in his life, drops into the box a 
verdict of acquittal. This completely stag- 
gers him, and he asks pardon of the gods 
for having been guilty of such an unheard 
of act of mercy. His son, however, re- 
assures him by telling him that he will take 
care of him, and so the play ends. 

The constitution of the courts of law at 
Athens was radically bad. One of the cry- 
ing evils of the system was the number of 
dicasts who sat on every trial. Five hun- 
dred seems to have been the smallest num- 
ber of which any tribunal consisted ; but 
frequently several of these sat together, ac- 
cording to the nature of the case to be tried. 
Even in their best mood the Athenians came 
to the hearing of a cause with a disposition 
like that with which they took their places 
at the theatre to compare the compositions 
of rival poets. They were swayed by party 
feelings and private animosities. In crimi- 
nal prosecutions the dicasts had, as has been 
noticed, a direct interest in the conviction of 
the defendant ; for by the confiscation of his 
property the State was enriched, and thus 
they themselves were benefited. The con- 
sequence was that an odious class of men, 
the common informers, or sycophants, as 
they were called, were enabled to drive a 
gainful trade by extorting money from the 
fears of the wealthy whom they threatened 
to denounce before the tribunals. — Hor- 
TENSIUS. 
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‘ta thanks are due to Messrs. E. S. Sterry & 

Co., of Albany, for their courtesy in allow- 
ing us to reproduce their photographs of the First 
and Second Divisions of the New York Court of 
Appeals ; and thus enabling us to present to our 
readers the two full-page groups which appear in 
this number. 

Aw admirable article on the Supreme Court 
of Michigan, written by Henry A. Chaney, Esq., 
of Detroit, will appear in our September number. 
The article will be profusely illustrated with por- 
traits of past Chief-Justices and the present 
Bench. 





ERRATA. We regret that one or two typo- 
graphical errors crept into the “Key to Photo- 
graph, New York Court of Appeals,” published 
in our July number. Our readers will please 
make the following changes: First, the reference 
letter 7 should be changed to ¥; second, in ref- 
erence No. 8, the name should be Fohn K. 
Porter ; third, in reference No. 31 the name 
should be Henry E. Davies. 


From New York come the following interest- 
ing anecdotes : — 


Editor of the “Green Bag”: 

Apropos of the First District Court of New York 
City, mentioned in the March “ Green Bag,” a prede- 
cessor of Judge Quinn was a jovial Hibernian named 
Tom Stewart. One December day back in the 
“fifties” of this century, the following case was 
before him. 

Plaintiff was a manufacturer of tomato ketchup, 
and had stored three barrels of the raw material in 
the cellar of defendant. These he had demanded of 
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defendant, but without paying storage; and defend- 
ant held them under his lien until, warm weather 
coming on, the contents of the barrels exploded, 
smearing the cellar walls and the neighboring goods 
with undesirable tomato in a high stage of acetous 
fermentation. Result, a suit for the alleged value of 
the raw material, with an answer of general denial, 
and a counterclaim for damages, of vast proportions. 

The trial began about 11.30 A.M. There was a 
recess for lunch, and at 2 p.m. the war recommenced. 
The utmost latitude was allowed as to the evidence; 
and the culture and value of the tomato were more 
fully developed, judicially, than ever before or since 
in a court of justice. Goddard — father of the present 
E. Ely Goddard, so well known by his antagonism to 
Col. E. F. Shepard — was counsel for defendant, and 
got his innings about 3 o’clock. About 4 p.m. he 
said, “ And now, if it please the Court, we will offer 
evidence on our counter claim, which if sustained 
will ruin the plaintiff, who is already on the brink of 
insolvency.” “Stop a moment, Mr. Goddard,” ex- 
claimed Stewart; “how many witnesses shall you 
examine?” “I have from twelve to fifteen ready, 
your Honor.” The gloom of a winter evening was 
now clothing the court-room with obscurity ; and the 
judge rose, shook himself, whirled his arms wildly 
about his head, and delivered himself: ‘*I’m ali 
mixed up. There are no merits in this case anyhow. 
The plaintiff has destroyed my faith in tomato 
ketchup forever, and I shall never be able to eat a 
tomato again, raw or stewed. I dismiss the case: 
defendant may keep the barrels, and have execution 
for costs, no stay. This court stands adjourned !” 

In the New York Superior Court, before Judge 
McCunn, a demurrer was once argued as follows: 
Plaintiff complained on a promissory note for $200. 
Also, and for a further cause of action that defend- 
ant assaulted plaintiff when plaintiff waited on de- 
fendant to collect the said note, and kicked him down- 
stairs, to plaintiff’s damage in the sum of $1,000. 
Aggregate judgment demanded, $1,200 with interest. 
Demurrer by defendant’s attorney, “ Causes of action 
have been improperly united.” Plaintiff's counsel 
argued that one cause of action grew out of, and was 
really a part of, the preceding cause of action, “ be- 
cause, your Honor, if my client had not held the 
note, and had not waited on defendant for the pur- 
pose of collecting it, he would n’t have been kicked 
downstairs !” 
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McCunn supported the demurrer with leave to 
amend complaint on payment of costs, and told 
plaintiff's counsel that nothing but his youth and 
inexperience prevented a fine for contempt of court. 


A Detroit correspondent thus comments on 
lawyers East and West : — 


The item in the June issue of the “ Green Bag ” on 
lawyers East and West is, I think, well calculated to 
mislead members of the bar in older countries than 
our own; and assuming that another view might be 
tolerated, if not believed by all, 1 venture to give it, 
and for its own value to ask the profession to inquire 
of their own experience for its accuracy. 

It is the commonest mistake to misjudge a com- 
munity by one person or the bar by one trial. It is 
true that the Code States may vary from those using 
the common law, but it is error to think that the best 
forms are not followed by the best lawyers West as 
well as East; and it must be remembered that as far 
west as St. Paul we find some of our very ablest 
lawyers. Two names occur to me there that would 
rank well in any State, — Senator Davis and Judge 
Koon, — and the list could be greatly extended. 

If the gentleman had called at Chicago and seen 
the rapidity with which cases are disposed of, with 
trials. greatly resembling those in New York or 
Brooklyn, if he had listened a few moments to Jew- 
ett, Swett, Dexter, or Senator Doolittle, he would 
have noticed intellects as keen and minds as alert, 
practice as close and forms as religiously adhered to 
as the East would assume or the courts could 
tolerate. 

It is a noted fact that two of the greatest legal 
minds of the last half century — Ryan and Carpen- 
ter — came from the far western Milwaukee, and that 
Emmons, Matthews, Cooley, and Waite were bred in 
the West and their works do follow them. 

The trouble with our friend’s view is, that from a 
glance at one court-room he judges many; from one 
light he values the painting; but it is only when we 
set the best against the best that the race is even. 
As a matter of fact and history, aside from the larger 
cities, more dignity, more formal papers, more elab- 
orate court-rooms and offices, more pride in prac- 
tice, more genius in trials (because the brightest 
minds are all ambitious), more aspiration, are to be 
found in the West than the East has known for five 
decades. 

It has been my lot to visit all of the States 
and compile facts, report and condense trials; 
and it is surprising how, in recent years, the 
bar, in book-buying, in reading, in nicely fitted-up 
surroundings, in dignity of the profession, in ambi- 
tion for advancement has grown most marvellously 
west of New York, while in the East — the same in 
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law as with farming —the great majority went else- 
where. A few have succeeded East, — Edmunds and 
Evarts, Butler and Beach, and men of their class 
have won and worn their honors worthily far from 
home. The West is the garden of progress, not alone 
in agriculture but in law, letters, and inventions. 
As actual experience is the true test of knowledge, 
so the wisdom of trials is gained in trying cases: and 
the West of to-day has tenfold more practice on an 
average than the East, where a quieter-disposed 
people and better-settled titles will have less need of 
litigation. Then, too, it must be remembered that 
the brightest and brainiest young graduates of the 
East go Westward to settle, while only the richer 
and more leisurely disposed remain in Eastern ease 
and contentment. In our Western cities are settled 
such men as Brewer, Brown, Broadhead, McDonald, 
and Russell, men of rare scholastic attainments and 
superior wisdom. The roll is too long to call further, 
and need not be extended. The real live law prac- 
tice in our country is west of Niagara. 

J. W. DONOVAN. 


LEGAL ANTIQUITIES. 


In the Middle Ages hospitality was considered 
as a chief virtue, and its exercise was enforced by 
many laws. The old laws of the burgundians 
inflicted a fine of three shillings upon every one 
who denied to the wanderer the comforts of a 
bed and fire ; while by laws made in much later 
and more civilized times, to refuse the shelter of 
the roof to the stranger was punished with a fine 
of sixty shillings. ‘The Slavi evinced their sense 
of the duties of hospitality by enacting that the 
goods of the inhospitable person should be 
burned ; and to remove from every one the ex- 
cuse of poverty, as justifying a denial of hospi- 
table rights, they authorized the landlord / steal 
for the support of his guests. The ancient Bava- 
rian law affixed a heavy penalty on the killing of 
a stranger, quoting the text: “Ye shall not vex 
a stranger, nor oppress him.” Very dissimilar 
was the policy of the Welsh law, which permitted 
three classes of men to be slain with impunity, — 
the madman, the leper, and the stranger. 


Laws OF ENGLAND. — The most ancient trea- 
tise on this subject now extant is the ‘ Tractatus 
de Legibus et Consuztudinibus Regni Angliz,” 
Ranulph de Glanville, Henry I. 
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In 1781 it was no longer death to take a fal- 
con’s egg out of the nest, nor was it longer a 
hanging matter to be thrice guilty of exporting 
live sheep. 

In 1802 upwards of two hundred thousand 
writs were issued for arrests of debtors in the 
kingdom, for sums varying from four pence to 
five hundred pounds and upwards. 

In 1803 there were in Newgate jail as pris- 
oners 391 children. 

In 1823 prisoners for assize at one county 
jail were double ironed on first reception, and 
thus fettered were at night chained down in the 
bed, the chain being fixed to the floor of the cell 
and fastened to the leg fetters of the prisoners. 
This chain was of sufficient length to enable 
them to raise themselves in bed. The cell was 
then locked and the prisoners continued thus 
chained down from seven in the evening till six 
the next morning. The double irons for the un- 
tried prisoners varied in weight from ten to 
fourteen pounds. 

In 1825 the last person was hanged for forgery, 
— Mr. Mynard. In the same year women were 
put on the treadmill. : 

In 1833 sentence of death was passed ona 
child of nine who had poked a stick through a 
patched-up pane of glass in a shop window, and 
thrusting his little hand through the aperture, had 


stolen fifteen pieces of paint worth two pence . 


The lawyers construed this into “ house-break- 
ing,” the principal witness being another child of 
nine who “told” because he had not his share 
of the paint. 





FACETIZ. 


A LIVERPOOL woman, to relieve her husband, 
who was charged with cutting off the end of her 
nose, swore before the magistrate that she bit it 
off herself. 

Tue following anecdote is told of a lawyer, by 
the name of Carnes, who lived in South Caro- 
lina. He once brought an action for assault and 
battery in which the counsel for the defence 
pleaded molliter manus imposuit. The proof 
showed an aggravated assault and battery. When 
it came Carnes’s turn to address the jury, he 
said: “Gentlemen, you all know I am no Latin 





scholar, but I think I can translate the gentle- 
man’s plea: molliter, he mauled; manus, the 
man ; ‘mposuit, and imposed on him. Now, 
gentlemen, did you ever hear of such impudence ? 
—to shamefully abuse my client, and then to 
come into court and brag of it!”” The argument 
was irresistible. 

** Now, sir, you say you know the plaintiff’s 
reputation, and you know it to be bad?” 

“T do.” 

“ Now tell the jury, on your oath, what reasons 
you have for making such a statement.’’ 

“ Well, I can say on oath, sir, that I have met 
this man in places where I would be ashamed 
to be seen.” 

A BARRISTER was defending a man who was 
tried on a charge of manslaughter. The accused 
acknowledged his guilt. 

“Then there’s an end of the case,” said the 
judge. 

“ How so, my lord?” inquired the counsel for 
defence. 

“The man acknowledges that he is guilty,” re- 
plied the judge. 

“That may be,” added the barrister ; “ but 
7 don’t acknowledge anything of the kind.” 


“Wuat a murderous-looking villain the pris- 
oner is!” whispered an old lady in the court- 
room to her husband. “I’d be afraid to get near 
him.” 

“ Hush!” warned her husband; “that isn’t 
the prisoner ; he has n’t been brought in yet.” 

“Tt isn’t? Who is it then?” 

“It’s the judge.” 


At the Durham Assizes an action was tried 
which turned out to be brought by one neighbor 
against another for a trifling matter. The plain- 
tiff was a deaf old lady ; and after a little, the 
judge suggested that the counsel should get his 
client to compromise it, and to ask her what she 
would take to settle it. The counsel thereupon 
shouted out very loudly to his client, “ His lord- 
ship wants to know what you will take?” She 
smilingly replied : ‘‘ I thank his lordship kindly, 
and if it’s no inconvenience to him, I ’ll take a 
little warm ale.” 
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In the witness-box. 

Jupce. You reside — 

Witness. With my brother. 

Jupce. And your brother lives — 
Witness. With me. 

JupcE. Precisely ; but you both live— 
Witness. Together. 


NOTES. 


THE arrest of Eyraud, the murderer, calls new 
attention to the details of the *‘ Affaire Gouffe,” 
as the whole case is one of the most phenomenal 
in the annals of French crime. An interesting 
feature is the evident sensitiveness of the girl Ga- 
brielle to the influence of those with whom she 
may chance to be associated, — a sensitiveness so 
marked as to have given rise to the belief that 
hypnotism, voluntarily or involuntarily exercised, 
may account at once for her participation in the 
murder of Gouffe, and for her return to Paris, and 
self-accusation before the court at the instance of 
a Frenchman with whom she became acquainted 
in California. It is quite certain that this theory 
will be relied upon for her defence, and the course 
of the trial will be watched with great interest. 
That crime may be committed involuntarily as the 
result of hypnotic suggestion is very generally 
believed by those familiar with the subject, but 
this seems to be the first case in which an actual 
crime has been laid at its door. 


“ My son,” said an old barrister, giving advice 
to his boy who was just entering upon the prac- 
tice of his father’s profession, “if you have a 
case where the law is clearly on your side, but 
justice seems to be clearly against you, urge upon 
the jury the vast importance of sustaining the 
law. If, on the other hand, you are in doubt 
about the law, but your client’s case is founded 
on justice, insist on the necessity of doing jus- 
tice, though the heavens fall.” “ But,” asked 
the son, “how shall I manage a case where law 
and justice are dead against me?” “In that 
case,” replied the old man, “ talk round it.” 


CROwWNER’s ’QuEst LAw, often amusing, is 
sometimes disgusting as an exhibition of the 





utter lack of logic that occasionally makes the 
verdicts of juries of twelve, objects of ridicule 
and contempt. The learned Dogberry himself, 
with Mr. Jack Bunsby to back him, could not 
have uttered a more solemn stupidity than 1s re- 
ported in the “ Railway Review” as coming from 
a coroner’s jury in Philadelphia. An engineer 
had remained at his post in order to prevent an 
accident, but his devotion to duty cost him his 
life. The jury found that the brave fellow’s death 
was due to his own neglect in not leaving the 
engine when a good opportunity offered. There 
was evidence that by not taking advantage of 
that opportunity he had succeeded in stopping 
his train, and had thus prevented injury to the 
passengers. But in the minds of the jury the 
man at the throttle-valve had committed un- 
justifiable suicide through a wilful and criminal 
attention to duty. 


——— 


fiecent Deaths. 


JupGE GEORGE PARTRIDGE SANGER died sud- 
denly in Swampscott, July 3. Mr. Sanger was 
born at Dover, Mass., Nov. 27, 1819, being a 
son of Rev. Ralph Sanger, D.D., Unitarian 
minister, who graduated at Harvard College in 
1808, and of Charlotte {Kingman ] Sanger. 

He entered Harvard College in 1836, and 
graduated in 1840. He taught for two years a 
private school in Portsmouth, N. H. He was 
appointed proctor in Harvard College in 1842, 
and then entered the law school. 

He was admitted to Suffolk Bar in 1846, and 
commenced practice in partnership with Stephen 
H. Phillips, then of Salem, and was subsequently 
for a short time a partner of his college class- 
mate Charles G. Davis, of Plymouth. In 1849 
he became assistant to the Hon. George Lunt, 
then United States Attorney for the District of 
Massachusetts ; and after Mr. Lunt’s retirement 
he resumed the general practice of law in Boston. 
He was district attorney for Suffolk County from 
October, 1853, until the summer of 1854, when 
he was appointed by Gov. Emory Washburn a 
judge of the Court of Common Pleas, and so 
continued until the abolition of that court in 
1859, when he resumed practice in Boston. In 
1861 he was again appointed district attorney 
for Suffolk District to fill an unexpired term. He 
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was elected in the autumn of that year for the 
remainder of the term of three years, — was re- 
elected in 1863 and again in 1866 for terms of 
three years, and in 1869 declined further service 
in that position in order to give his whole time 
to the John Hancock Mutual Life Insurance 
Company of Boston, of which he was president 
for several years. In June, 1873, he was ap- 
pointed attorney of the United States for the 
district of Massachusetts; was re-appointed in 
1877, and again in 1882, and remained until the 
expiration of the latter term, April 1, 1886. 
After coming to the bar in 1846, he spent much 
time and labor in gwasz literary work. From 
1848 to 1860 he was editor of the American 
Almanac. At two different periods he was edi- 
tor of the Law Reporter, and edited the Statutes 
at Large of the United States from 1855 to 1873, 
being volumes 11 to 17 inclusive. In 1860 he 
was appointed, with Judge William A. Richard- 
son, to prepare for publication the General Stat- 
utes of 1860, and by a resolve of the Legislature 
they were appointed commissioners to prepare 
and publish an annual Supplement to the General 
Statutes, which work they performed continuously 
for twenty-one years, until the General Statutes 
were superseded by the Public Statutes mm 1881. 


Hon. GILMAN Marston died at Exeter, N. H.., 
July 3. Mr Marston was born at Orford, N. H., 
1811. Graduating at Dartmouth in 1837, he 
taught school for a year and a half at Indian- 
apolis, and then entered upon the study of law, 
pursuing his studies at Orford, at the Harvard 
Law School, and in the office of Hubbard & 
Watts, Boston. He was admitted to the bar in 
1841, and at once opened an office in Exeter, 
where he afterward resided. He was elected to 
the Legislature in 1845, was twice re-elected, and 
in 1850 sat in the State Constitutional Convention. 
In 1859 he was elected to Congress, and was 
re-elected. Promptly at the outbreak of the 
Rebellion he tendered his services and was 
placed in command of the Second New Hamp- 
shire, — the “ Fighting Second,”’ — which he led 
into Bull Run, Yorktown, Williamsburg, Fair 
Oaks, the seven days’ battles before Richmond, 
Malvern Hill, second Bull Run, and Fredericks- 
burg. In this period he was twice wounded, — 
at the first Bull Run dangerously, and later by 
the accidental discharge of a pistol in the hands 





of a boy. In April, 1863, he accepted the office 
of brigadier-general, tendered him the preceding 
autumn, and for a year was in charge of an ex- 
tensive camp of Confederate prisoners at St. 
Mary’s, Md. He was then assigned to the Eigh- 
teenth Corps, Army of the James, and partici- 
pated in the engagements at Bermuda Hundred, 
Drury’s Bluff, Cold Harbor, and Petersburg. 
Placed in charge of important ports on the 
James, he contracted miasmatic fever, and in 
the autumn of 1864 quitted the army on sick 
leave. Meanwhile he had been placed in nomi- 
nation for Congress, and in March following was 
elected for his third term, upon the expiration of 
which he returned to his legal practice in Exeter. 
He was elected to the State Legislature in 1872, 
1873, 1876, and 1878, and from 1880 until his 
death he had served continuously in that body. 
He sat in the Constitutional Convention of 1876 ; 
in 1877 he was Republican Congressional nomi- 
nee, but was defeated by Hon. Frank Jones; in 
February, 1889, he was appointed United States 
Senator, from March 4 to Senator Chandler’s re- 
election. 


Jupce Epwarp GREELY Lorine, who recently 
died at his summer home in Winthrop, was well 
known all over the country years ago from his con- 
nection with the famous Anthony Burns case. In 
1854, while holding the position of Judge of Pro- 
bate and United States Commissioner in Boston, 
Mr. Loring had remanded the fugitive to slavery. 
Burns was taken into custody, under a warrant 
from Commissioner Loring, on the evening of 
May 24. Two nights later a great meeting was 
held in Faneuil Hall to protest against the action ; 
and while George R. Russell was presiding and 
Wendell Phillips was speaking, the announce- 
ment came that a mob was attempting to rescue 
Burns. The meeting dissolved, and the persons 
composing it hastened to the court-house, made 
an attack upon the doors, killed one constable, 
and wounded others. But Burns was sent back 
into slavery. A great demand then went up for 
the removal of Judge Loring from the Probate 
Bench ; and in spite of the remonstrance of the 
official in question that removal was effected. 
In his remonstrance Judge Loring submitted that 
he had been appointed United States Commis- 
sioner in 1841, while he was practising law, and 
that in 1847 he was appointed by Governor Briggs 
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Judge of Probate for Suffolk County ; he had 
held the two offices from that date. He argued 
that his action was simply a part of his duty. 
After his removal Judge Loring received from 
Buchanan the appointment of Judge of the Court 
of Claims at Washington, and there remained a 
quarter of a century, resigning in 1877 under the 
Retiring Act. He was then seventy-five years of 
age, and was the only Democrat on the bench. 
Judge Loring was a native of Massachusetts, and 
was born Jan. 28, 1802. He was a graduate of 
Harvard College, class of 1821; and his death 
leaves but one survivor of the fifty-nine members 
of his class, that survivor being Rev. William 
Withington. 

JuDGE WASHINGTON GILBERT died at Bath, Me., 
June 11, aged seventy-four. He was one of the 
leading lawyers of Maine, served in the Legis- 
lature, was Judge of Probate eight years, and 
was a candidate for the Supreme Bench. 


Ex-CONGRESSMAN HuGu Bucuanan,of Georgia, 
died on June to at Newnan. He was appointed 
a Judge of the Superior Court of Georgia in 1872, 
which position he held till 1880, when he was 
elected to the Forty-seventh Congress. 


REVIEWS. 


THE Law Quarter_y Review for July is filled, 
as usual, with interesting matter. The leading 
article is on “The Law of Conspiracy in Eng- 
land and Ireland,” by J. G. Butcher. Henry 
Bond contributes a paper on “ Possession in the 
Roman Law ;” H. W. Elphinstone writes on 
“The Alienation of Estates Tail,’ and Horace 
Nelson on “ Marriage and Immovables.” The 
other contents are “The Legal Test of Lunacy,” 
by A. Wood Renton; “The Maritime Confer- 
ence at Washington,” by F. W. Verney; and “ A 
Song of Uses” (in verse), by H. W. C. 


THE Century for July has a striking feature in 
the long-expected debate on ‘“‘ The Single Tax,” 
by Edward Atkinson and Henry George. Mr. 
Atkinson opens the discussion in a paper on 
“ A Single Tax upon Land ;” Mr. George replies 





in “ A Single Tax on Land Values,” and there 
is a rejoinder by Mr. Atkinson. 

Another article that marks this number is the 
beginning of “ Prison Series,” the first paper be- 
ing a thrilling account of the life of “A Yankee 
in Andersonville,” by Dr. T. H. Mann, accom- 
panied by a plan, and pictures made from rare 
photographs. 

The first of two papers on “ Provence” de- 
scribes and brilliantly illustrates an unhackneyed 
region of the Old World; that part of France 
which is like Italy, — with its splendid Roman 
remains, its palace of the Popes, and its associ- 
ations with Petrarch and Laura. Miss Preston, 
who wrote the article, is the well-known transla- 
tor of “ Miréio,” by the great Provencal poet 
Mistral. Dr. Edward Eggleston in an illustrated 
article tells the story of “ Nathaniel Bacon, the 
Patriot of 1676,” and prints for the first time cer- 
tain details obtained from manuscripts recently 
acquired by the British Museum and the Con- 
gressional Library. John Burroughs, who has 
not lately appeared as often as usual in the mag- 
azine, prints a characteristic out-of-door paper 
entitled “ A Taste of Kentucky Blue-grass.” 
The pictures are by a Kentucky artist, W. L. 
Maclean. Joseph Jefferson, in his charming 
Autobiography, describes his early experiences 
in Peru and Panama ; he also tells how he revived 
the play of “ Rip Van Winkle,” in London, with 
the literary assistance of Dion Boucicault. He 
also has an amusing chapter on some English 
relatives. Mrs. Amelia Gere Mason describes the 
“ Women of the French Salons of the Eighteenth 
Century ;” and the engraver Cole presents us 
with one of his most exquisitely engraved blocks 

the frontispiece of the number — after a 
painting by Filippino Lippi. The fiction of the 
number consists of the second part of the anony- 
mous “ Anglomaniacs ;” the ninth part of Mrs. 
Barr’s “Olivia ;” a story, “The Reign of Rea- 
son,” by Viola Roseboro’ (a young Southern 
writer with a rapidly growing reputation) ; and 
a complete novelette, “ Little Venice,” by Grace 
Denio Litchfield, with a full-page illustration by 
Mary Hallock Foote. 


WE have received from Mr. George W. Childs 
a copy of his “ Recollections of General Grant, 
with an account of the presentation of the por- 
traits of Generals Grant, Sherman, and Sheridan, 
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at the United States Military Academy, New 
York.” The author, from his intimate relations 
with the subject of this sketch, is better able per- 
haps, than any other living man, to give his 
readers a true insight into the character of that 
distinguished man; and this little book will 
be read with deep interest and appreciated as 
the recorded opinion of one who speaks with 
authority. 

THE July number of ScriBNER’s MAGAZINE 
begins the eighth volume of that periodical. 
‘This issue is especially well suited to the season, 
— containing an article on surf-bathing, by 
Duffield Osborne, in which he describes the 
peculiarities and dangers of the sport. W. Ham- 
ilton Gibson contributes a charming paper on 
“ Bird-Cradles,” which is beautifully illustrated ; 
and Bruce Price writes about “The Suburban 
House,” giving illustrations of houses of all costs 
from $5,000 upward. The article will be found 
full of practical hints for those contemplating 
building a home. Robert Louis Stevenson sends 
a poem from an obscure island in Polynesia, 
entitled “The House of Tembinoka ;” a promi- 
nent physician of New Orleans tells of a voyage 
which he took in a slaver, many years ago ; the 
editor of the “Evening Post” discusses the 
citizen’s rights to his own reputation ; and there 
is plenty of entertaining fiction in the second 
instalment of the: striking anonymous serial, 
“Jerry,” the short story by the author of “ Expi- 
ation,” and the conclusion of Harold Frederic’s 
successful historical novel. 


THE new serial, called “Felicia,” by Miss 
Fanny Murfree, sister to Charles Egbert Crad- 
dock, opens the ATLaNntic for July. The scene 
is laid in one of the smaller American cities. 
Miss Murfree’s pages are full of clever charac- 
terizations, and there is an atmosphere about the 
story which promises well for the future numbers. 
The very title, “The Town Poor,” gives one a 
sufficiently clear idea of what Miss Jewett’s clever 
pen makes of such a subject. This, with some 
chapters of Mrs. Deland’s “ Sidney,” concludes 
the fiction of the number. James Russell Lowell’s 
lines “In a Volume of Sir Thomas Browne,” 
and some verses on Wendell Phillips, represent 
the poetry, and there is also some charming verse 
at the end of Dr. Holmes’s “ Over the Teacups.” 





In this paper of the series the Doctor devotes 
himself to answering some questions which have 
been proposed to him by what he calls “ brain- 
tappers ;” in other words, persons who are always 
endeavoring to get the opinions of noted men on 
all questions, from “ Whether oatmeal is prefer- 
able to pie as American national food,” to 
“Whether there is any justification for the en- 
tertainment of prejudice towards individuals 
solely because they are Jews ;” and one can 
imagine the Doctor’s comments on these some- 
what varying topics. Frank Gaylord Cook has 
a sketch of Richard Henry Lee ; Professor Shaler 
writes about “Science and the African Problem ;”’ 
and Mr. Albert Bushnell Hart has a paper on 
‘¢ The Status of Athletics in American Colleges.” 





READERS of the July number of HarRPEr’s 
MAGaziNE will find in the second instalment of 
Daudet’s “ Port Tarascon” a complete realization 
of the anticipations aroused by the first chapters. 
Twenty-four illustrations by the eminent French 
artists Rossi, Montenard, Myrbach, and Monté- 
gut, accompany the article. Among the other 
illustrated papers are Howard Pyle’s quaint ac- 
count of “A Famous Chapbook Villain ”’ who 
flourished in the early part of the last century ; 
“ Texan Types and Contrasts,” by Lee C. Harby, 
describing certain phases of life and manners 
near the Mexican border; a paper on “ Social 
Life in Oxford,” by Ethel M. Arnold, with por- 
traits of some well known celebrities at the Uni- 
versity ; and Dr. Henry Lansdell’s narrative of 
a journey through “ Baltic Russia,” including a 
visit to Riga, Dorpat, and other places not often 
seen by English tourists. In “ Some Colonial 
and Revolutionary Letters,” by Frederick Daniel, 
the reader is made acquainted with an interest- 
ing collection of old-time letters now in posses- 
sion of the State of Virginia; L. E. Chittenden 
continues his reminiscences in an article entitled 
“ Treasury Notes and Notes on the Treasury.” 
Robert S. Peabody, in “ Architecture and Demo- 
cracy,” discusses the influences of democratic 
institutions upon the art of architecture. The 
recent revival of Paganism in Italian literature 
is described by Frank Sewall in an article on 
“‘Giosue Carducci, and the Hellenic Reaction in 
Italy.” In the department of fiction, besides 
Daudet’s new novel, there are several short stories: 
“ A Poetess,” by Mary E. Wilkins ; “ The Moon- 
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lighter of County Clare,” by Jonathan Sturges ; 
“Two Letters,” by Brander Matthews (illus- 
trated); “Truth and Untruth,” by Matt Crim ; 
and “ The Scarecrow,” by S. P. McLean Greene 
(illustrated). Besides Mr. Aldrich’s poem, “ Tha- 
lia,” which occupies the place of honor in the 
Magazine, there are poems by William Sharp, 
Matthew Richey Knight, and George Edgar 
Montgomery. 


BOOK NOTICES. 


Forms OF PROCEDURE IN THE COURTS OF AD- 
MIRALTY of the United States of America, 
together with an Appendix, containing Forms 
of Maritime Contracts, etc., and the Rules of 
Practice in Causes of Admiralty, prescribed 
by the Supreme Court. By Epwarp F. PuGu. 
T. & J. W. Johnson & Co., Philadelphia, 
1890. $5.00 net. 


As its name implies, this work is a collection of 
forms for use in Admiralty Cases. So far as we can 
judge, from a cursory examination, the forms seem 
to be carefully drawn and to cover ail cases likely to 
arise. They will undoubtedly be of much assistance 
to that branch of the profession for which they are 
designed. 


A TREATISE ON Facts, as Subjects of Inquiry 
by a Jury. By James Ram. Fourth Amerti- 
can Edition, with all the notes to previous 
editions by JoHN TOWNSEND, and additional 
notes and references by CHARLES F. Beacu, 
Jr.. of the New York Bar. Baker, Voorhis, 
& Co., New York, 1890. $4.50 net. 


It is astonishing that this work, so popular and 
well known to the profession a few years since, should 
have been out of print for so long a time. This new 
edition will be gladly welcomed, and the notes and 
references by such well-known legal authors as Mr 
Townsend and Mr. Beach invest the book with greater 
value than ever. A voluminous appendix is added, 
containing much interesting matter quite in harmony 
with Mr. Ram’s treatise and enhancing very materi 
ally the interest and practical value of the work. 
Every lawyer desirous of acquiring the art of trying a 
cause before a jury will find this book invaluable 


THE CopE OF PROCEDURE OF COLORADO INCLUD- 
ING THE AMENDMENTS OF 1889, COPIOUSLY 





ANNOTATED. Edited by FRANK S. Rice, of 
the Colorado Bar. Chain, Hardy, & Co., Den- 
ver, 1890. $7.50. 


This work is by no means a local one, as its name 
would seem to indicate, but is a practical exegesis of 
the practice under the reformed procedure in all the 
Code States of the American Union; and all the 
decisions of the various jurisdictions involving any 
principle of code procedure are included in the vol- 
ume, the citations embracing over 7,000 cases. Every 
text-writer of reputation in this country, whose treat- 
ment of the subject-matter necessarily involved en- 
titles him to rank as an authority, is repeatedly cited, 
and every practice known to the American bar 
methodically reviewed. The result is a most exhaus- 
tive work, and the author is to be congratulated upon 
the successful accomplishment of a tedious and 
laborious task. 


AMERICAN STATE Reports, Vol. XII. Ban- 
croft-Whitney Company, San Francisco, 1890. 
$4.00 net. 


This latest volume of these admirable reports 
sustains Mr. A. C. Freeman’s reputation for dis. 
crimination 1n the selection of decisions reported, and 
his annotations are as valuable as ever. Cases are 
given from Calhfornia, Florida, Georgia, Indiana, 
Kentucky, Massachusetts, Minnesota, New York, 
and Pennsylvania Reports. We would, however, 
recommend the maker of the “ Head-notes ” to read 
Judge Seymour D. Thompson’s article on that sub- 
ject in the May number (1890) of the “Green 


Bag.” 


THE SUGGESTION OF INSANITY IN CRIMINAL 
Cases, and the Trial of the Collateral Issue. 
By Witiiam W. Carr. T. & J. W. Johnson 
& Co., Philadelphia, 1890. $2.00 net. 


This book is the outcome of the author’s experi 
ence in the well-known case of Webber v. Common- 
wealth, in the trial of which he, as counsel, had 


‘occasion to make a most thorough study of the 


subject. The work is particularly valuable to crimi- 
nal lawyers, on account of the very full citations of 
the American and English statutes governing the 
question. The subject is treated under the follow 
ing heads: *: The Care and Control of Lunatics; The 
Preliminary Issue in the Case of Lunatics charged 
with Crime ; The Preliminary Issue as a Matter of 
Right or within Judicial Discretion; After Convic 
tion upon the Indictment Issue Awarded as to Men- 
tal Condition in Bar of Judgment; The Trial of 
Collateral Issue as to Insanity; Pleading and 
Practice.” 
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